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T li E

Rights of Parliament, ^c.

F T E R all the parrtphlets pub-
liflied on occafion of the dilpute

between the celonies^ and this

their mother-country ; all the arguments
uled pro and con ; the pains taken by

^ many lenfible and learned men to unra-

IJ""^
vel a quefiion, which, at firil view, ap-

^ peared compHcated, and which at pre-

P fent feems perfedly well underflood ; it

^ may be deemed impertinent to attempt

«^ any thing more on the lubjedl. But the

<i' lower clafs of people are not capable of

deep reafoning i yet they have a right to

be informed in all great conflitutional

^ points, and that in fuch a manner as ihall

<X) be adapted to their underilandings. I fhall

therefore enter upon the fubjecl without

further apology ; and, as I write chiefly for

their fakes, lliall (attempt at lead to) treat

:^ B this



( 4 )

this important point in fuch a plain way,

ns fhall render it perfedly intelligible to

the fneanefl reader.

The Americans pretend to be aggrieved

by the late Stamp-acft, under pretence

that it is contrary to their charters^ and an

infringement of the rights and pri'-jikges of

Brit'Jh juhjedrs^ "who can only be taxed by

their own conjent, or that of their legal re-

prefcntatives: they indeed, for the prefent,

acquiefce in the fapremacy of the BritiOi

legillatiire, and therefore fubmit to the

laws of trade and navigation (which they

call external taxes) but they deny the

power of the Britifli parliament to im-

pofe internal taxes upon them, becaufe they

are not reprefented in a Britifli Houfe of

Commons.
Now I v/ill tell you, what is generally

unicrilood bv external and internal taxes, <

or, as a great * author faith, by foreign and

i]jtefi:inc taxes: and my meaning in telling

it you- is only that you may have a little

idea of wiiat the Americans mean by the

dilfindion y for, if you will read thefe

few flieets with attention, you will find

that the fame authority which hith the

right of impofing the one tax, hath alfo

the right of imipofing the other. By ex~

tjrudi orforeign tax, is meant fuch as is

* Pcwit jus parliamcntarium.

raifed
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railed on trade or mercliandiz? exported

or imported, or, in other term,^, the laws

of trade and navigation; and this tht A-
nicricans ibmetin^.es condefccnd to allow.

By internal or inteftine, fuch as is raif-

ed in the commerce and dealins: f'T^^t is

at home within ourielves; and this they

deny.

From this diflin(5i:ion of the American?,

(your coionifts) there refuit a few points,

which, that you may the mxorc clearly

comprehend, I will fpeak to feparately,

under the following heads.

ift. They allow of external taxes, as

fubjefts of the realm, but deny internal

ones, becaufe they are not taxed by their

own confent, as not being reprefented in

a Britifli Houfe of Commons : and hence

^
hath arifen a vague diflincflion (calculated

merely to deceive you) between the repre-

fentative and legiHative capacity of ti]e

Houf.- of Commons, as if they could only

impofj taxes by their reprcfjiitative capa-

city, but could make laws and itatutes by
their legillarive power. Now, in order to

enable you to judge clearly of this mat-
ter, you mufl be informed,

Firft, Whether, by the laws of your

conftitution, there is any real diliindion

made between the right of im.poling ex-

ternal and internal taxes.

Secondly, Whether there is any diftinc-

tioa betv.'een the reprefentative and Icgi-

B 2 dative
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'fiativc capacity ofthe Houfe of Commons.
Thirdly, Whether the American colo-

nifts are not as fully rcprefented in a Bri-

tifli Houfe of Commons, as any of you who
are not eledlors, that is, who have not a

right of voting at the ^leftion of a mem-
ber of parliament.

Thefe three great points being once dif-

cuii'ed, I will then endeavour to fhew you
the falfehood of the Americans affertion,

viz. that the impofing internal taxes is an

infringement of their charters.

Firft, Whether, by the laws of your

conftitution, there is any diftin6tion made
between the right of impofing internal

and external taxes :

By Magna Charta it appeareth, that the

King cannot lay taxes upon his fubjeds

without the confent of parliament, which
confided of the * archbifliops and bifliops,

the abbots, the earls, the greater barons,

and the tenants in capite : and therefore

the King and high court of parliament

conflituted the fuprcme legillature, which
was, and is, and muft, from the nature of

it, be endued with all powers incident to

fupremacy, in every country and in every

government.

What thofe powers are you (hall hear :

* Archiepifcopo*, epifcopos, abbates, comitcs, mq-
inres baronts, etomnes ijlos qui de nobis tenenr in

papite,

^* What^
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** Whatfoever is regularly determined
'* and approved of:

I ft, ** By the counfel and confent of
** the great men, magnatum.

2dly, " By the general agreement of
** the commonalty.

-^dly, " With the regal authority firft:

** obtained.

" That hath the force of law."—[Bruc-

ton.

Again : The llatute of Magna Charta,

Charta de Forefta, and the other ftatutes,

were made by the king and his predecef-

fors, the peers, and the commons of the

realm. Statute of i 5 Edw. III.

Again :
** Whatever concerns the eftate

" of the realm and people fhall be treated

'* of in parliaments by the king, with the
-** confent of the prelates, earls, barons,

" and commonalty * of the realm, as

** hath been cullomary heretofore." Sta-

tute 17 Edw. II.

I could quote you many more authori-

ties, but thefe will be fufficient to ihew
you what plenary and abfolute authority,

pre-eminence and jurifdiction were infe-

parably united, annexed, and belonging to

parliament. And therefore I will now

* The commons were fummoned not for their

coiiiciit to taxaioiis, but for divers and arduous buii-

peiTes, '* pro diverlis & arduianegotiis."

fet
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fet down a fummary of the many great ob-

jects of parliament.

They enad; laws.

They repeal former ones.

They regulate times prefent and to

come
Transfer the rights and poiTefTions of

private perfons.

Legitimate bailards.

Make laws concerning the worfliip of

God.
Change weights and meafures.

Settle the right of fucceilion.

Determine controverfies where the law

is uncertain, or hath made no provifion.

Value mens eftates.

Impofe pole money and cufboms.

Pardon offences.

Rcflore families ruined by the delin-

quencies of their anceftors, &c. — [Sir

Thomas Smith, Secretary to Queen Eli-

zabeth.

You fee plainly then, that there is no

diftindtion between internal and external

taxes, and that the power of impoling

any taxes at all is but one of thofe a6ts of

fovereignty inherent in the legifls.tive au-

thority ; and therefore a great * man who
ftudied cur conftitution, and who drew

all his ccnchifions from thence, very juflly

laitb, *' the power of impofmg taxes, and

* Petit jus parliamentarium
'' of
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'• of making laws, are convertitia & coin-

** cidentia ; that is, whofoever can do the

" the one can do the other. " And
this will appear evident to you, when you

confider the nature of all taxes, and

the end for which they 'are impofcd, viz.

to enable government to provide for the

fecurity and fafety of all the Britiih domi-

nions, that you may enjoy your property

in peace and quietnefs. Now if the par-

liament, with the afTent of the King, had

only power to impofe external taxes, that

is, upon your imports and exports,

and that you was to have a French or

Spanifh war, your trade muft fufier in

proportion to the means you would want
to defend it ; and if no internal taxes were
to be laid by parliament, there would be

no money to fit out any fleet to prote<fl

your trade, which being loft, the tax

upon it could bring in nothing at all; and
thus you would be wholly at the mercy of
the enemy, not only for your trade, but

for your lands and property ; fo that the

parliament would have only the power oi'

cramping you in your trade in time of
peace, and not of providing for your fafe-

ty in time of war. And this fhews the

folly of the diftindtion made by the Ame-
ricans on this head, only calculated to

leffen the authority of the Britifli parlia-

ment for their own fellifh views, and to

undermine
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undermine our conftitutlon, by denying

the fupremacy of the legiflature ; and to

colour their proceedings, they make a d'lC-

tin(flion between the reprefcntative and le-

gillative capacity of the^Houfe of Com-
mons, as if the Houfe of Commons had a

right of impofing * external taxes by vir-

tue of their legillative power, but not in-

ternal ones, becaufe they do not reprefent

the colonies : by which fuch members of

parliament, as have property both in Eng-
land and America, might tax their con-

ftituents in this country, while they kept

their eflatcs in America free from all tax-

ations.

This is a new do(5lrinc, void of all foun-

dation, for the Houfe of Commons hold

their legiflative power by virtue of being

the reprefentatives of the people, and by

that tenure only -, and one of the great

prerogatives of the legiflature is, the power
of impoling taxes, internal as well as ex-

ternal ; Co that when one of your Ameri-
can colonilh deny the right of parliament

to lay any internal taxation on them, they

mufl:, by a parity of reafon, deny all ihe

legiflative power of the Houfe of Com-
mons over them ; for by our happy con-

flitutlon the rights and privileges of a Bri-

* There is no real diftin«5tion in the conftitution

between the power ot impofing internal and external

tifll
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tifh fubjecft are not confined within the

bare limits of being taxed only by their

own confent : no : they can refafe obe-

dience to every law or ftatute whatfoever,

not made with their oWn confent, that is

to fay, which their reprefentatives fhall

not have affented to ; and the Houfe of

Commons hold their right of aiTenting

only, as hath been faid, by virtue of their

reprefentation ; from whence it necefiarily

follows, that whatever fubjed: can legally

refifl a taxation, under pretence of not be-

ing reprefented in a Britifh parhament,

can as legally, under the fame plea, refufe

obedience to any other ad: of parliament,

and to every other acft of legillative power,

exercifed under the different heads alreody

enumerated, and many more which might
be given 5 fo that if this argument of the

colonics proves any thing, it proves too

much, and by a fair inference, tends to

releafe them from all dependence on the

legiflature of Great Britain, at the fime
time that they are fworn liege fubjedls to

the King, and claim every valuable privi-

lege of a free-born fubjedt ; and this mufl
appear to you all very abfurd, becaufe, in

fuch a cafe, all who have a mind to be

mutinous and refracflory, and rife up
againft the power of fovereign authority

vefled in the King and high court of par-

liament, would have the fame right with

C you
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you, that are loyal, dutiful, free-born fub--

jedts ; and what thofe rights are I will fet

down for your fatisfadlion, as I find them

recited in on: of the American charters.

" To inherit, or purchafe, lands, tc-

** nements, revenues, fervices, and other
** heriditaments, in any part of the King's
*' dominions ; to occupy, enjoy, give, fell,

** alien, and bequeath the fame, freely

*' and quietly to poffefs all liberties and
*' franchifes of this kingdom." So that

they can qualify themfelves for freeholders,

and even become members of parliament;

and thefc valuable rights they adually en-

joy at the time that they are rcfufmg to

fubmit to a juft and legal acTt of the {a-

preme legiflature, by a filly difference of

reprefentative and legiilaiive capacity,^^' a

mere jingle of words, and a diflind:ion

without a difference.

You have already been told, that the le-

giflative authority, in every country, muil

have all the powers incident to fupre-

macy.
That in this country the commons hold

all their fhare of power in the legiflature

by virtue of being the repref^ntatives of

the people, and by that tenure only.

* There is no diftinc^ion between the repreft-nta-

tlve and legiHative capacity of the Houfc ot Com-
mons.

That
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That whoever hath the right of Im-
pofing external taxes, mull: alio have the

right of impoling internal ones, from the

nature of fovercign power.

That whoever hath the power of mak-
ing laws, hath the pov/er of impofmg
taxes.

From all which, you will naturally con-

clude, that the colonics are really repre-

fcnted in a Britilh parliament, without

which they could not even be fubjed: to

our laws of trade and navigation, or to

any other ad: ofparliament. I fhall there-

fore difcufs this point, and leave you all

to judge, whether the American colonifls

are not as fully rcprefentcd in parliament

as any of you v/ho are non eled:ors, that

is, who have not a right of voting at the

chOi'ion of a member of parliament.

The pro;:;olition maintained by them is,

" that no BritiOi fubjcdt can be taxed but
" by his own confcnt in perfon, or by his

** deouty." Nov/ this is not the confti-

tution, nor doth Magna Charta exprefs any

fuch thing; for by that rule noEnglifli fib-

jedl would be liable to any taxation who had

not a right of voting at the eledlion of a

member of Parliament ; and by a very mo-
derate computation, there would not be a

fifteenth part of the people of England, or

above five thoufand of the inhabitants of

Scotland, reprefented at all. Whereas all

C 2 that
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that Magna Charta fays, is, that the King
Ihall lay no tax on the fuhjed; without con-

fent of parHament, which is defined to be

an affembly of the Archbidiops, Bifliops,

Abbots, Earls, Greater Barons, and Te-
nants inCapite,who, with the King's affent,

had a right of impofing taxes on all the

fubje(fls of this realm.

Such of the inhabitants of England, as

did not fland in one of the abovementioned

ranks, were prccifely in the fame predica-

ment that non* eledors, non free-holders

are now; and yet, faith Sir Thomas Smith,
" Whatever the people of Rome could

" do in their Comitia Centuriata, or Tri-
" bunitia, all thofe things are properly

" tranfadted in Englifh parliaments, as

** being aflemblies in which both Prince
*' and people arc reprefented ; for wc are

*' all fuppofed to be prefent in that aflem-
" bly, of whatever quality, ftation or dig-

" nity, whether noble or ignoble, by our-

" felves, or reprefentatives.

How far this may be applicable to the

colonics, can only be known by going back

* Among the non electors are the freeholders of

the city of London, who, as fuch, have no vote at an

elc<flion either in the city of London, or county of

Middlefex, and yet by a moderate calcuhition pay above

one fevcnteenth part of the land tax of the whole uni-

ted kingdom. To thefc may be added the merchants

©i London, and thofe whofe property is in the funds,

to
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to their forefather.-, the original planters,

and examining their condition and rights

at the time of their feparating from their

parent ll:ate ; for it is a maxim well known,
" that no heir can inherit greater rights and
*' poffeffions than the perfon of whom he
" inherits was intitlcd to :" And altho' the

rule of prescription hath place in many in-

flances between fuhjecft and fubjed:, and

fometimes between nation and nation, yet

can it never he pleaded between fubjedt and
fuprcme legillatiire.

The hrft American planters were origi-

nally fubjedis refiding in England, little more
than a century ago, who, upon a profpcdt

of great advantages to themfelves and their

pofterity, moO: humbly petitioned that tliey

might be permitted to quit their native

country and fettle in America: The crown
attended to their petitions, and gracioufly

granted their requeif, for which two fpecial

reafons were aiii2;ned ; firil, the extendino-

the chriftian religion and converting unbe-

lievers to the true faith j fecondly, the ex-

tending of the Britilh dominions ; and, ac-

cordingly, in the royal charters which King
James the firft granted them, and whereby
they became a corporation, thefe two rea-

fons are exprefl.

Nov/ at the time that thefe planters ob-

ta'ncd this cliarter, there was a parliament

hoidcn.

Some
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Some of them were freeholders, and had

voted at the eled:ion of members for this

parhamenti others were non electors, who
were, as they are now, reprefented by the

freeholders ; for all belonged to fome

county, city or borough. It is plain then,

when they emigrated or left this country

to feck their fortunes in a ftrange land, they

were all of them reprefented in the parlia-

ment then exifting, as fully as all of you

now are in the prefent parliament.

In the next parliament, which was held

after they went away, fuch of them as re-

tained any freehold in England had a right

of voting at the enfuing eledion ; fuch who
had fold their freeholds, and fuch who had

none, were exadly in the fame fituntionas

all the reft of his Majefty's Englifli fubjeds

who were non electors, and had no right

of voting at an eledlion. The firft, that is,

thofe who retained any freehold, although

they were debarred the cxercifc of their

right by abknc?, yet it was a voknitary ab-

fenccj and all of you know, that when
uny freeholder is abfent on fuch an occa-

fion, it is his own fault ; but yet he mufl

abide by the decifion of the remaining free-

holders who do vote : The two laft, that

is, thofe v/ho had fold their freeholds, or

thofe who had none to fell, as they mufh

have abided by the eltdion of the freehold-

ers who voted, had they been prefent

;

fo
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fo their abfence, whether in England, on

the Tea, or upon the land of America, made

no difference. It is plain then that the firfl:

planters, the forefathers of the prefentco-

lonifts, were not only reprefented in parlia-

ment at the time of their emigration, but

even after it, during the courfe of their lives.

And indeed this muft have been the ex-

prefs condition on the fide of the firft plan-

ters, when they were fuffered, under a royal

charter, to quit this country for good and

all, to go and live beyond feas, and to

retain all the noble privileges for them and

their pofterity of free-born fubjedls : I fay,

exprefs conditions, if not in words at leaft

by tacit confent and fair implication ; for

if all free-born fubjeds, refident r.ov/ in

Great-Britain are under the power of the

fupreme government of the realm, all who
claim fuch privileges mull: be equally fo

;

without which they can have no right to

them : but their very condition at the time

of their emigration will prove the fadt. Suf-

fered, as they were^ to abfent themfelves,

they were neither convid:s exiled to a fo-

reign laud, nor orphans deflitute of a ten-

der parent, willing and able to prote^ft

them: No; they were adventurers who
fought to better their fortunes in a country

unknown -, who had to combat with the

dangers of the fea 3 a difference of cli-

mate ; a fet of barbarians, uncivilized and

jealous
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jealous of their property ; an unculti-

vated country and nuniberlefs other diffi-

culties, and who relied upon the conftant

aliillance and proted:ion of England for the

ellablifhment of their colony in time of

peace, and the defence of it in time of war.

No fubjedts then of this realm could be
more dependant upon the mother country,

than the firft planters were; evidently re*

prefented in parliament, acknowledging

the fupremacy of the legiiliture, and con-

fident of their protedfion, they quitted Eng-
land, to leave to their children all the rights

they enjoyed themielves, with the valua-

ble acquifition of territories, which fhould

enrich their poflerity. The prefent colo-

nifts are that poflerity; ihey enjoy all the

rights and privileges of their forefathers,

with the encreafe of territory, although

not of dominion j for according to the

maxim already laid down they cannot pof-

fefs more rights and privileges over their

mother country than their forefathers had

to beftow.

As reprefentatives therefore of the rights

of theirprogenitors. In the fame light that an

heir apparen t is the reprefen tative of an eftate

entailed upon him, the prefent colonics

inherit the privileges of their forefathers,

and are to be confidered as belonging to

thofe boroughs, cities, or counties, from
V. hence their forefathers ilTued : they fland

in
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in their place, and mull: be reckoned among
the people thereof, non preiidents, noii

eleftors, or non free-holders, but flili vir-

tually reprefented in a Britifh parliament,

as fully as the non eledors reiident in

Great-Britain are at this time.

Judge now for yourfelves, whether thefe

American colonics,* thefc fubjedts of the

realm, although poiTeffing a foreign land,

are not equally reprefented in parliament

with all of you who have no right of voting

at an clecflion, and yet are indifpcnfably

bound by duty, and that duty refulting from
your original conftitution to payimplicit obe-

dience to all laws, ftatutes, taxations,whether

internal or external, authorized, prefcribed

and warranted by the fupreme legillative of

theland, that is alTented toby the Kingj lords,

andcommonsin parliament afl'embled, and
judge impartially what grounds thefe co-

lonics can have under the foregoing pleas

for their prefent defedion, by which they

have involved, at leaft for the time being,

many eminent merchants and mecanicks

of this land in the greateft difficulties.

Let us now fee v/hether their laft re-

fource of an infringement of their charters

hath more validity in it than all the reft.

* The colonifts are virtually reprefented in parlia-

ment as fully as the non electors refident in Gieat-
Britain.

D T»
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To conclude that any charter is uncapn.*

ble of the controul of that (government un-

der which it holds, is to fuppofe that fuch

charter contains prerogatives and powers

equal with the government itfelf, which is

a greater abfurdity ; for fomc degree of fu-

periority mufi: remain in that power which
gives, over that power which receives s

Dtherwife, from the inflant the charter is

perfccfiied, the grantees become a fovereign

power, neither directly or indiredly de-

pendant upon that government which gave

them confiitution. Now the greatefl of

all grants in this county is held by parlia-

mentary charter; and unlefs I am mis-in-

formed, this is the cafe of the Eaft-India

company; yet fhould they attempt to iliake

off the fovereignty of this country over

them, I appeal to themfclves, whether

they would not violate their charter ; or

whether, great and extenfive as their privi-

leges may be, there are not fucli reilric-

tions in their cliarter, as eftediually mani-

fefl the fupcriority of that power which
gave it, over that which received it.

A parliamentary charter, I have faid, is

the grcateft of ail others, as whatever con-

ditions are granted therein are ccntroul-o
able by no power whatfoever, becaufe it is

an adl of the legiflature of the land^ that

is, of fovereign authority, beyond which

no power over the Britilh dominions can

exift :
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exift : but this is not the cafe of the A-
mericans ; they hold by a royal, not par-

liamentary charter, the dilTerence of wliich

I will now explain to you, as derived from
the coniliitutioa of this country.

The foverei^n * power is agreed to be

in the king, but it is a two- fold power.

The one in parliament, as he is af-

fifted by the whole lliate; the other out

of parliament, as h^ is fole and lingular,

guided merely by his own will. And of
thefe two powers the one is greater, and
can dired: and controul the other; and
that is the " fuprema poteilas," or fove-

reign power of the realm; the other is

** fubordinata," that is, fubordinate to it.

The king's power then in parliament

exceeds his power out of ^parliament, as

far as fupreme and fovereign authority

can exceed limited prerogative in a mixed
fiate.

The king may -f make fuch a grant

out of pailiament as (hall bind him and
his fucceffors; he cannot revoke it, nor

his fucceflors ; but by his power in par-

liament he may defeat and avoid it.

Again, ii. Rep. 87. Dyer 52. The
King cannot make a grant ** non obftante,"

any llatute made, or to be made; if he

doih, any fubfequent ftatute, prohibiting

* Pciit, t Petit.

P 2 what



( 22 )

w'hat is granted, will be a revocation of

the grant.

The inference from this is plain and

obvious : that no royal charter, granted

out of parliament, can preclude the high

prerogatives of parliament, or exempt the

colonies from their plenary jurifdi(5lion

and controul over leige fubjeds of the

King.

Nor is it a confequential argument, be-

caufe any of the colonies have, by a royal

charter, a power of making laws for their

own community, if not repugnant to the

laws of England ; or of impofing taxes by

their own reprefentatives, for their inter-

nal police, that therefore they fliall not be

liable to taxation of anv kind by aft of par-

liament -y fmce the leller power never can

exclude the greater, and that we have

fccn the King's authority out of parlia-

ment is that ieiier powe^-, and his autho-

rity in pcrliament that fovereign power

v/bich can controul and give the law to a)l

others 5 and here let it be remembered,

that the late Stamp-a6l had the royal af-

fent,

** Let us fuppofe, that the ufage of

'/ railing money in the feveral colonies,

*' for feparate and local purpofes, was
** founded upon an ad; of the whole le-

*' gifiature," (that is a grant by a parlia-

mentary charter) ** then the colonies

*' would.
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<« would, in that refped", be in the fame
«' fituation with the feveral counties in

** England, which do, by authority ofpar-
'* llament, raife money within themfelves,

** foi' their feparate and local purpofes :

** but no man ever conceived, that this

** regulation of internal police would
*' give rife to a debate, whether every
** county was not a kingdom ?"

The roya) charrcrs themfelves differ in

extent of privileges; the utmoil whereof
is contained in that of Maryland, where-
in the king covenants for himfelf, his

heirs and fucceiTors, that '* he and they

fliall at no time hereafter fet, or caufe to

fet, any inipofition or other taxation upon
the lands, goods, or chattels, within the

faid province, or upon any goods or mer-
chandize," which includes both internal

and external taxes
;
yet If ill this is but a

royal grant, out of parliament, bindin"'

the royal prerogative, but not excluding

his greater power in parliament, where he
is in the fullnefs of his majclly, that is,

in the fullnefs of his fovcreignty over all

the Britiih dominions.

Granting, therefore, the utmoil lati-

tude to the charters of the American co-
lon ice, by taking it from the Maryland
ciiarter, it is very plain they cannot be
abfolved from an implicit obedience to

ads of parliament j becaufe no power can

give
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give them that which it hath not itfelf;

and that the King hath not, by his pre-

rogative, the right of precluding the pri-

vileges of parhament j and, therefore, a

fubmiffion * to any ad; of parhament can

never be an infringement of their charters

:

but iince thefe people lay fo much flrefs

upon thofe charters, it may be v^^orth

while, at this crifis, to lay before you

the conditions of fome of them, by which

you will be enabled to judge how far

they, who fo loudly and tumultuouOy

complain of a breach of the rights and

privileges belonging to a Britifh fubjed,

have performed the articles of their re-

ijpedtive covenants.

On -f occafion of the Stamp - acfV,

the general aflembly of the Virginians

came to feveral refolutions, couched in

fuch terms, that the governor thought

lit to dillblve them.

In Virginia alfo the juftices of Wefl-

morland met, and unanimoufly refigned

their offices, left they fliauld become in-

flrumental in the deflrudion of their coun-

try's moft efiential rights and liberties;

that is, leil they fhould affent to the

Stamp-a(5l, not impofed on them (accord-

ing to American logic) by their own con-

* Submifiion to any a£l of parliament is not an

infringement of a royal charter,

f Ov.'en's Collection of Charters.

fent,



( 25 )

fent, or their legal reprcfentatives in a

Britifh parliament.

Now it is remarkable, that the general

afiemblyof Virginia did not conilitute the

fupreme court which was to make laws,

or impofe taxes, for that province : No;
by the 8th article of the Jirfl: and fecond

charters of King James I. this power was
exprefsly referved to a council vvhich was
to be ALWAYS refident in England, to

have the fuperiour management and di-

redlion of all matters that mi^rht con-

cern the province, and was to be cal-

led the Kin.o-'s own council of Virginia

:

many peers of the realm, as well as com-
moners, compofed this council, which had
full power to make all manner of orders,

laws, &c. at their difcretion, and to admit

and receive any perfon into their company,
corporation or freedom ; and from the

inllant the colony had the requilite notice

of this the King's pleafure, all laws for-

merly made by them were to ceafe.

The charter of the Penfylvanians is flill

more explicit.

** Penn and his heirs (hall be authorized
" to make laws, provided a tranfcript of
" the fame be tranfrnitted to England,
*' to be confirmed by royal authority;
'* otherwife to be void."

Grants full licence to trade, but accord-

ing to the laws made, or to be made :

** Saving
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** Saving nnto us, our heirs and {uccci-

*' fors, fuch impoiitions and cuftonis as

** by afl of farlidment are and (hall be
" appointed; and referving a power to

** feize and refuine the government of the
*' province, on non-payment, until fuch
" payment fliall be made good."

In oppofition to fuch reflridions, and

in the face of th^^ir charter, the affembly at

Philadelphia came to divers refolutions,

inter alia.

'' Refolved, N. C. D.
" That it is the inherent birth-right

** and indubitable privilege of every Bri-

•' tifh fubjed: to be taxed only by his

'* own confent, or that of his legal repre-

" fentatives, in conjundtion with his ma-
" jefty, or his fubflitutes.

** That the only reprefentatives of the

** inhabitants of this province are the per*

*' fons they annually eledt to fcrve as mem-
*• bers of alTembly.

" That the taxation of the people of

" this province, by any other perfjns

** whatfoever than fuch their reprefen-

*' tatives in affembly, is unconflitutional,

" and fubverfive of their molf valuable

" rights."

The colony of Maffachufett's Bay were

foremoft among the refradlory, and chimed

in with the mofl tumultuous -, in confe-

qucnce of which their governor, Mr. Ber-

nard,
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nard, a fcnfibje and wife man, and truly

zealous for their interefls, forewarned them
of the confcquences which might attend

their mlfbehaviour, by a fpeech, of which
the following is an cxtra6l * :

*' 1 {hall not enter into any difqu'fi-

** tion of the policy of this ail; I have
*^ only to fay, it is an a6l of parliament
" of Great Britain, and as fuch ouoht
** to be obeyed by the fubjedls of Great
*' Britain. And I truft that the fuprc-
** macy of that parliament over all the
** members of their wide and ciffjfed em-
** pire never was, and never will be, denied
** within thefe walls.

" The right of the parliament of Great
*' Britain to make laws for her American
'* colonies, however it has been contro-
** verted in America, remains indifputable
*' at Weftminftcr. If it is yet to be
'' made a queftion, who fliall determine
** it but the parliament ? If the par-
" liainent declares, that this right is in-
** herent in them, are they hke to ac-
** quiefce in an open and forcible opp-j-

** Jition to the exercife of it ? will they
*' not more probably maintain fuch right,

** and fupport their own authority ?

*' It is faid, the gentlemen who op-
*' poled this act in the houfe of Com-

* Owen's Colledion of Charters.

E " mans.
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" mons, did not difpute the authority of
*' parliament to make llich a law, but ar-
** eued upon the inexpediency of it at

** this time, and the inabilities of the
** colonics to bear fiich an impofition :

" thefe are two diilindiqueftions, which
** may receive different aniwers.

*' The power of taxing the colonies

** may be admitted, and yet the expedi-
** ency of exercifing that power at fuch a

'* time may be denied : but if the quef-
*^ tions are blended together, fo as to ad-
** mit of but one anfwer, the affirmative

** of the right of parliament will conclude
" for the expediency of this ad.

" Confider, therefore, gentlemen, if

'* you found your application for relief

** upon denying the parliament's right to

*' make fuch a law, whether you will not
** take from your friends and advocates
** the ufe of thofe arguments whicii are

** mofl likely to procure the relief you
** defire."

Such a fpecch as this became a go-

vernor of a Britidi colony, at the fame

time that it maniftfted his zeal for the in-

terefl of that province over which he pre-

fided. It alio fl:icwed his knowledge of

the conftitution of this country, and of

the powers of the fupreme legillature, to

which we are all bound in implicit obe-

dience, yet with a referve of fetting forth

our
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our grievances by humble petition?, as

long as we do it in a fub-miflive manner,

as becomes dutiful fubjects, but not by

riot and tumult, and an open and forcible

violation of the laws. And therefore, Mr.
Bernard faith, obey the adl for the time,

remonllrate againft it as a burthen too

heavy for vou to bear, and rerh aiTured,

that Great Britain, ever tender to her co-

lonies, which (lie confiders as her cljil-

dren, will attend to your petitions, and

give you all the reafonable relief you caa

defire.

But fenfible and humane as this fpeech

wdS, the MalTachufctt, gave no ear to it ;

but on the contrary, like a parcel of wild

Enthuiiafis, they prefented to their go-

vernor a paiTionate and inconclufive ad-

drefs ; in which, among other things,

they fay, " We cannot but be farprifed

' at an intimation in your fpeech, that

* the parliament will require a fubmiflion
' to an acl as a preliminary to their grant-
* ing relief ficm the unconftitutional bur-
* thens of it, which v/e apprehend in-

' eludes a fuggefliPbu in it far from your
* Excellency's delign, and fuppofes fuch
* a wanton exercife of aiere arbitrary

* power, as ought never to be furmifjd

* of the patrons of liberty ajid juilice.

' We beg leave to obferve, that the char-
* ter of this province invcfis the general

E z '* alfcmbly
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aiTembly with the power of making
laws for its internal government and

taxation, and that this charter has ne-

ver yet been forfeited. The parliament

has a rignt to make all laws within the

limits of their own conftitution, they

claim no more.
" There are certain original rights be-

longing to the people which the parlia-

ment itfelf cannot diveil them of

:

among thefe is the right of reprefenta-

tion in the fame body which exercifes

the power of taxations, &c.
*' We hope we may, without offence,

put your Excellency in mind of that

mofl: grievous fentence of excommuni-
cation,, folemnly denounced by the

church, in the name of the moR; facred

Trinity, in the prefence of King Henry
the II id, and the eftates of the realm,

a^ainlt all thofe who fliould make fta-

tutcs, or obferve them being made,
contrary to the liberties of Magna
Charta." The fubflance of all which
ay be colle6led within very few words.

FirH:, They accufe the British parlia-

ent of a wanton exercife of mere arbi-

ary power, if they infift on obedience

the ilamp v.(St, and then they call them
he patrons of liberty and juftice. This

h to break a man's head, and then give

l^im a Piai{lc:r.

Secondly
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Secondly, They talk of their inherent

rights, of the rights of reprefentation in

the fame body which exercifes the powef
of taxation.

Thirdly, They claim, by their charter,

the power of making laws for the internal

government of the province and its taxa-

tion, and affert, they have never forfeited

that charter.

Fourthly, They quote a precedent in

the reign of Henry the Hid, to fhew the

fupremacy of the church over Magna
Charta.

By this time you all ofyou know, that the

povv^er of making laws, or of impofing in-

ternal taxes for the police of any commu-
nity, held by royal charter, cannot pre-

clude the rights of the fupreme legillature

over that fubordinate community : and,

therefore, that you may not be confufjd

by this jargon of addrefs, I wiJl confine

myleif to thofe parts of it which relate to

the charter of theie colonics, and to the

remarkable precedent they have quoted.

The Mafl'achufetts had a charter grant"

cd them, which they forfeited in the year

i6S6, chiefiv by a condudl parallel to this

in whicli they appear to take fo much
glory : but that you may not think me
parrii], I w'U give you a fhort account of

jt, aL rciatjd by Mr. Hutchinfon, their

lieutenant
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lieutenant governor, in his hlilory of Maf-
fachufetts Bay, publiihed but lali year.

" It was a difficult thing, faith he, for
*' the MaiTiichufetts to conform to the acfts

" of trade and navigation : they acknow-
" ledge, in their letter to their agents
*•' 1679, they had not done it. — They
** apprehend them to be an invafion of the
** rights, liberties, and piivileges of the
*' colony, they not being reprefented in par-
" liament ; and according to the ufual fay-

'* ings of the learned in the law, the laws,
*' of Eaplaiid were bounded within the
** four feas, and did not reach America."

They were at that time then by one

degree more audacious than they are now,
for they even denied the power of parlia-

ment tv impole external taxes, and re-

fufed fubmitting to the laws of trade and

navif^ation. And what was the confe-

quence of it ? Why, as Mr. Hutchinfon

tells us, the whole colony fuffered the lofs

of their charter, this being the grcateil ar-

ticle of charge againfl: it. In confequence

oi which, royal commiffions were lent to

govern the province ; nor could they get

another charter, notwithilanding all their

foHicitations, until the year 1692, under

King William and Queen Mary ; in the

preamble of which, the vacating their

former charter is exprcfTed as follows :

** And whereas, in the term of the Holy
** Trinity,
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" Trinity, in the 36th ycdv of the reign of
" ourdeareft uncle KingCharlesII.a judg-
*' ment was given in our court of Chan-
" eery, then fitting at WeflminfLcr, upon a

*' writ ofJcireJacias, brought and profe-
*' cuted in the fa id court againft the go-
*' vernor and company of Matlachufetts
*' Bay, in New England ; and that the

** fald letters patent of our faid royal

«* grandfather King Charles the Ifl, bear-

** ing date at Wefcminfter the 4th day of
" March, in the fourth year of his reign,

<* made and granted to the faid governor
*« and company of Malfachufetts Bay, in

" New England, and the enrollment of
** the fame, fliould be cancelled, vacated,

<* annihilated, &c."

One fliould have thought, that the for-

feiting of one charter would have been a

warning to thefe people not to rife up
againfl Englifli adls of parliament ; but it

feems their infatuation continues, and they

now renew their claim of taxing them-
felves, becaufe they are not reprefented in

a Britifli parliament, and that no fubjedt

can be taxed but by his own coiifent.

That they are reprefented in a Britifli

parliament as far as non electors can be,

which is, as far as the majority of the in-

habitants of Great Britain are, has been

already fliewn : but as they inlill:, that

every fubjedl mull be taxed by his own
confent.
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confJ^nt, or his legal reprefentative, it ne-

ceiTariiy follows, that 'jnlefs their aiTem-

bly, which voted the addrefs to their go-

vernor, Mr. Bernard, confillcd of mem-
bers legally eledted, according to their

prefent charter, that very aflsmbly is un-

conftitutional, according to their own way

of reafoning, and in the full cxercife of a

mere arbitrary tyrannical power : and their

arguments, which can never be valid,

againft the fupremacy of the Britilli legif-

lature, will yet be the moft foicible ones

againft the legality of their proceedings,

even within their own community, and

will add double weight to their already

flagrant and iniquitous oppofition to the

juft authority of the Britiih legiflature.

" The great and general court of aflem-

" bly (faith their charter, fliall confift of
** fuch freeholders of our province, as

" fhall, from time to time, be eleded, or

" deputed, by the major part of the free-

" holders, and other inhabitants : pro-

*' vided always, that no freeholder, or

" other perfon, (liall have a vote at the

" elecflion of members to ferve in the

" great and general court of affembly, to

*« be held as aforefaid, who, at the time
** of fuch eledion, {hall not have an eftate

" of freehold in land, within our faid pro-

" vince or territory, of the value of forty

{l:iillin3S
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*^ (hillings per arm. at leaf!:, or other ef-

** tate to th^ valu : of fiftypounds fterling/'

" And again, ** grants, eftablifhes, and
" ordains, that for ever after there fliall

** be a liberty of confcience allowed, in

** the worOiip of God, to all Chriftians

** (except Papifls) inhabiting, or which
*' fliall inhabit, or be relident within our
** faid province or territory."

Nothing fure can be more plain or pre-

cife. The requifites for a vote at an eleftioh

of a member to ferve in their general af-

fembly arc, a freehold of forty fhillings a

year, or an eflate to the value of fifty

pounds : nor can any inhabitant forfeit

his right of freedom by any difference of

opinicJn in religious points. Thefe are

exprefs conditions in their charter ; how
far they have kept up to them, their own
lieutenant governor fhall declare.

** None may now be admitted a free-

" man of that company, unlefs he be a

** church member thereof (/. e. a con^
** gregational puritan.) None have voice

*' in the election of governor, deputy, and
*' affillants. None are to be magillratesj^

** officers or jurymen, grand or petit,

** but freemen. The minifters give their

** Totes in all elediions of magiflrates.

** Now the moft of the perfons at New
** England are not admitted of their

" church, and therefore are not freemen ^

F and
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** and when they come to be tried there,
** be it for life or Umb, name or eflate,

** or whatfoevcr, they muft be tried and
'* judged too by thofeuf the church, who
** are in a fort their adverfarics : how
" equal that hath been, or may be, fome
** by experience do know, others may
" judge.

" Had they been deprived of their ci-

" vil privileges in England by an a6l of
•* parliament, unlefs they would join in

" communion with the churches there,

** it might have very well been the firO;

** in the roll of grievances."

Now I leave you all to judge, how far

this affembly can be deemed a legal rcpre-

fentation of all the freemen of that pro-

vince, compofed as it is of a fet of puri-

tanical zealots, elected only by tltofe of

their own communion, and not by the

majority of the freemen ; and whether

the freemen, who are excluded, may not

iuftly complain of an infringement of their

charter by this alTembly, which is now
daringly attack'ng the rights of parlia-

ment.

As to their quotation of a fentence of

excommunication pronounced again (1: the

King and the ilate in the reign of Henry
the Hid, it is litttle to the purpofe, unlefs

a puritan of their perfuafion was to be

inveiled with papal power over the Britifn

dominions

;
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dominions ; but as they have chofen to go
fo far back into our hifcory for a prece-

dent, I will meet them half wav, and

quote you an anfwer of the fame King on
a iimilar occafion.

In the year 1252-37 Henry III. the

mafter c f the hofpital of St. John of Jeru-

falem in Clerkenwell, waiting patiently for

a proper opportimity of fpeaking with the

King concerning an injury done him, open-

ed his complaint and ihowed fome charters

of prote'ftion granted by former kings, and
by the King himfelf ; to whom the King
with a loud voice repHed in anger, and with
a great oath, " you and the templers have
" fo many liberties and charters, that your
*' fuperfiuous poffellions make you proud,
*' and your pride makes ye mad : Thofe
*' things therefore ought prudently to
^' be revoked, v/hich were imprudently

". granted ; and advifedly to be refumed,
" which v/ere unidvifedly fquandered a-
*' way."

None of you, I am perfuaded, wiih to

fee fuch a fentence put in execution aj^ainlt

your colonies, but all will agree that their

conducft has been highly undutiful and re-

tra(Slory, and that the reafons they alledge

are weak and inconclufive ; for by this time

no doubt it is plain to you,

That your colonies are annexed like fo

fpany appendages to theBritifh dominions.

F ^ That
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That the Inhabitants are liege rubje<3:3a

and hold their pofleffions and privileges by

charter from the King out of parliament,

contrculable by the King in parliament, ac-

cording to the maxim herein before men-
tioned, that the King cannot make a grant

non obfl:ante any ftatute made or to be

made ; if he doth, any fubfequent ftatute

prohibiting what is granted, will be a revo-

cation of the grant.

That their charters can be vacated, and

cancelled in a Court of Chancery, as that

o t^e company of MafTachufetts bay was.

That the lefTer power granted by the

King to the courts of alTembly, to impofe

taxes for the internal police of their fepa-

rate communities, can never preclude the

greater power of parliament to tax the

vvhcle colonies.

That the fime authority which hath the

right of impofing external taxes, muft from

the nature ofourconPcitution have an equal

right of iirjpofing internal ones.

That the power of taxing and making

laws are coincidents and convertible.

That the diftincflion of a reprefentative

and lei^illative capacity in the Ploufe of

Commons, is nothing but a jingle ol" words,

a bare d.ftindtion without a difference.

That the colonifts are as fully reprefented

in parliament, as all the non eledlors of

Great-Britain; that is, as the far greater

part
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part of its inhabitants, and therefore, on

all the above accounts, that the power of

binding the colonies by all manner of laws,

taxes internal and external that the King
and parliament (hall think fit to impofe, is

.clear, indifputable, and uncontrovrrtable;

for the colonifts are as much under the do-

minion of the fupreme iegiilature as any of

us all, and their being permitted to re-

tain the rights and privileges of a free born

fubjecl, is the return of a fupremacy for

obedience to its laws and ordinances.

One of the reafjns aflignsd in a flatute*

15th Car II. for prohibiting all European
commodities from being imported diredtly

to America, was to keep the colonies in a

firmer depcndance upon England, and ren-

der them more beneficial to it. Another
ftatuteflScob-ll's Ads. 1656) fpeaking of
the plantations,fiith, '• which are and ought
to be fubordin^te to and dependant upo^
England; and hath ever fince the plant-
ting thereof been, and ought to be lubjccft

to fuch laws, orders and regulations as are
or (hall be made by the parliament of Eng-
land. " Nor fliould it be objeded that this
lad ad was made in the time of the common-
wealth ; finc^:, in whatever hands the fu-
premepower of Great-Britain may be veil-
ed, the colonies muft follow the

fate of
* Cap. 7. Par. 5. | Cap. 28.

that
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that government as long as they are annex-

ed to the Britifh dominions 3 for, by the

fame rule, the right over Jamaica might be

denied, becaufe it was conquered in the

time of OHver Cromwell. Neither can

they draw any inference from an argument

made ufe of by fome of their advocates

;

thata money*bill takes its rife in the Houfe

of Commons, and therefore the Commons
only have a right of impofing taxes. The
fadl is true, but the conclufion falfe ; it is

the King and parliament only that have a

right of impofing taxes on the fubjedt :

every bill muft take its rife in one houfe

or other ; and while the Houfe of Lords

hath a'^i equal right with the Commons of

debating upon the expedienc:y of a money
bill, and of rejecfting it ; and while the

King retains the royal prerogative of re-

fufing his affents, that is, while our con-

flitution remains entire, it matters not

to the prefent point, in which houfe a mo-
ney bill takes its rife, becaufe it concludes

not for or again ft the prefent queftion, viz,

The right of the Britifh legiHature to im-

pofe internal as well as external taxes on the

colonies.

* Originally this could not be the cafe; becaufe the

parliament fat in one houfe, nor is it our bufinefs to

enquire when and how the two houfcs agreed upoi>

f-parate privileges.

Upon
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Upon the whole, then, the prefent de-

fedtion of the colonifts is as groundlefs as it

is prefumptuous and ungrateful to their

mother country, by whofe indulgence, af-

fiflance and protedlion, they hold all their

valuable pofTeffions.

If they have really been aggrieved, and

crampt in their trade beyond the bounds of

moderation, and without any fuperior ad-

vantages refulting therefrom to this coun-

try, (for according to thecuftom * of other

countries, we have a right to keep our

plantation trade to ourfelves j) let them
remember they have alfo been led into

the channel of redrefs by fome fenfible men
among them, whofe hearts inclined to their

benefit, whofe heads laboured for their

true intereft, and whofe wholfome advice

they have contemned and trod under foot

;

and in lieu thereof have fet up a mock
congrefs, an affembly of the reprefenta-

tives of reprefentatives, wherein they have

ufurped a power as unconftitutional as rafli

and intemperate, which, were it not for

the tendernefs that Britain hath, and I

hope ever will have for all her children,

might fubjedt them to the fate of the Maf-
fachufets in 1686.

But it hath been urged, that former

wife miniflers have ever declined exer-

15 Car. II. Cap. 7. Par. 5

cifin*
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cifmg a power of internal taxation ovef

the colonies, from an unwillingnefs to give

the leaft umbrage to any of his majelty's

fubjects, from whofe trade Great Britain

was fo highly benefitted :—be it fo , this

argument reacheth no farther than to the

expediency of the Stamp- ad, and not to

the right of making it.

That right hath now been exerted, and

as daringly denied by adls of open and

forcible refiftance, fo near a-kin to rebel-

lion, that it is become very hard to draW

the line of dillindion : and, therefore, that

right is now, or never, to be afcertained.

Let us then, in a firm confidence of the

wifdom and juftice of parliament, look

up to it with all due deference and obe-

dience, yet with hopes, that this impor-

tant point, which is, for ever after, to

eflabhfli the jufl and high fuprcmacyof

the Britiih legiflature, will be finally fet-

tled; not evafively, by a few general

terms, which may tend rather to leave

the queftion in fufpenfe, but by exprefs

words, afierting the undoubted right of

parliament to impofe internal, external

and all other taxes, (if there can be any

other) on the colonifts, equally as on the

inhabitants of Great Britain.

Let us hope that due attention will be

paid to that part of the MafTachufett's ad-
^

drefs-
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drefs, which affeds furprize at an intima*
tion, " that the padiament will require
" a fubmifTion to an ad:, as a prehminary

to their granting relief from the un-
*' conflitLitional burthens of it; which
*' they call a wanton exercife of mere
*' arbitrary power," and that fo dar-
ing an infult will manifefl the neceffity of
fupporting the Stamp-adl, however altered
or modified in behalf of the colonies, till

they dutifully fubmit to it, that the fu-
preme legiflature may not fuifer in its

rights, nor the colonills think they may
make terms with Great Britain Avord in
Hand.

We are all fure that the parliament will
ever attend to the petitions of dutiful fub-
jea:s, will relieve them where they are
aggrieved j and none of his majeily's fub-
jedts have had greater proofs of their
watchful attention and indulgence than
the Americans have.

If they have fuffered by any late re-
ftridions on their trade with Spain, or
other European powers, by duties on
linen or molaffes, or in any other fhape,
the parliament is open to their complaints,
and prepared to redrefs them ; but, to bor-
row an expreffion, " if it is once under-

flood, that the executive pov/er is to
" wait for, and be guided by the advice

G
'

"of
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<* of the people, they then diredl the ex-
** ecutive power, or, in other words, be-
** come the executive power themfelvesi
•* from whence it follows, that a great
** empire is in imminent danger, when
*' the executive power is exercifed by the
'' people/'

FINIS.










