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Abstract

The disproportionate incarceration of indigenouspbes in Canada is far more than a socio-
economic legacy of colonialism. The Departmentafidn Affairs (DIA) espoused incarceration
as a strategic instrument of assimilation. Coloo@isciousness could not reconcile evolving
indigenous identities with projects of state forimatfounded on the epistemological invention of
populating idle land with productive European setténts. The 187kdian Actinstilled a
stubborn, albeit false, categorization deep withastructures of the Canadian state: “Indian,”
ward of the state. From “Indian” classification éemed at birth, the legal guardianship of the
state was so far-reaching as to make it akin tadmérol of incarcerated inmates. As early
iterations of the DIA sought to enforce the legaiinihion of the state, “Indians” were
guarantined on reserves until they could be pudajeddigenous identities that challenged
colonial hegemony. Reserve churches, council hoasesschools were symbolic markers as
well as practical conveyors of state programs. Adwes of Christianity professed salvation and
taught a particular idealized morality as prereitgssto acceptable membership in Canadian
society. Agricultural instructors promoted farmiag a transformative act in the individual
ownership of land. Alongside racializing religioedicts and principles of stewardship,
submission to state law was a critical preconditbanfranchisement into the adult milieu.
When indigenous identities persisted, children wemoved from their families and placed in
residential schools for intensive assimilation. Asland children deemed noncompliant to state
laws were coerced through incarceration. Jails \wereerful symbols of the punitive authority of
the Dominion of Canada. Today, while the overrepnestion of Aboriginal persons in prisons is
a matter of national concern, and critiques ofaysttic racism dismantle ideologies of impartial
justice, the precise origins of indigenous impriment have not been identified. The DIA was so
intimately invested in assimilation through incaat®n that lock-ups were erected with band
funds on “Indian lands” across Canada. Archivalusioents and the landscape of Manitoulin
Island make this legal historical geographical gsialof assimilation through incarceration

possible.
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Chapter 1

Introduction: Assimilation Through Incarceration

In Kingston, Ontario, the Correctional Service @fnada posts a warning outside
Kingston Penitentiary, the first such facility ipppler Canada. The sign cautions all who may
enter that Kingston Penitentiary and its ground@saafederal reserve. In the Canadian vernacular,
a “reserve” is a federally-sanctioned place fosHitations peoples. “Indian Reserves” are legal
creations that certainly do not reflect the fulleax of traditional indigenous territories and may
not even be located on traditional lands. Ratlhey ire geographies of legal exception within a
state that struggles to come to terms with thegeous peoples who inhabit them and,
reluctantly, with those who maintain social andaldges to reserves even when they choose to
reside elsewhere. As this dissertation will dem@tst the notification that Kingston Penitentiary
falls into the legal-geographical category of aegovnent “reserve” is especially salient because
of the disproportionately high numbers of Aboridiparsons incarcerated in federal and
provincial prisons.

Indigenous communities and individuals are majdmjextts of Canada’s current legal and
justice systems. Geographical connection, perddaeatity, family membership, social
association, racialized phenotypical traits, amg@leatatus under tHadian Actare all ways in
which individuals are identified as “Indians” byetpbeople who translate the structures of the
criminal justice system into practice. A literatuexiew reveals that scholarly, political, and
indigenous efforts to lift the mantle of institutalized racism recognize that the crux of
Aboriginal overrepresentation in prison lies in @da’s colonialist socio-legal structures. In
parallel to research proceeding on the sociologiashmeters of contemporary imprisonment,
academics in many disciplines are illuminatingwag/s in which reserves and residential schools
operated as part of the Department of Indian Agfgorogram of “civilization.” Epistemologies of
racism, abuse, violence, and poverty form imporkaitiges in contemporary scholarship yet
there is sparse literature to indicate the rolé titve Department of Indian Affairs played in
incarceration.

Clearly, the colonial antecedents of overrepresiemidly in the face of Western
aspirations to “blind justice” symbolized by Ladysfice holding aloft the scales of her vocation.

It is less evident in the literature precisely hevhere, and why colonial injustice has led to

1



contemporary imprisonment through any other melaas historic trauma. Imprecision can lead
to the disconcerting racialized deduction thatdbeds of criminality have been embodied within
indigenous peoples themselves: that indigenoupsrare damaged at their very core and
require drastic remedial intervention in order tgwmvent criminal activity.

Imprisonment is more than a by-product of socioreooic inequality stemming from
colonialism. Justice may take many forms. Howestate justice is fundamentally embedded in
the politics of territorial control. The very exasice of indigenous peoples unsettled colonial
ideological claims to the lands that became Can@dknial governments devised programs of
geographic segregation in order to assimilate enlgs peoples into state visions. Assimilation
through incarceration is rooted in the early ddysotonial settlement when the inaccuracy of
early predictions that “Indians” could be segredain temporary reserves where they would
either die out or assimilate to persuasive modetgymarian Christian life became apparent.
Invasive measures of geographic control were agpi@rder to contain perceived threats and
hasten the resolution of “the Indian problem.” Mastiges of many of the laws, policies, and
procedures first instituted during European seteincan still be found in Canadian societal
conventions, legal structures, and governmentlbgs. Accurately situating assimilation
through incarceration requires careful legal histdrgeographical scholarship and a scrupulous
balance between the centralized bureaucraciedafizing government, particular legal
geographical contexts, and multivariate indigenmergotiations of totalizing state claims.

The specific origins of indigenous imprisonmenCianada are difficult to discern;
however, Manitoulin Island, a landscape of sepanadtn many scales, indicates how these legal
inequalities were instituted. Incarceration wasmipnally propagated by the Department of
Indian Affairs as a tool of assimilation. Far fraorrent ideals of justice, incarceration was
entirely in keeping with the coercively paternatitpirit of Indian Affairs as the colonialist stat
imposed British forms of law over indigenous laadsl peoples. Interactions between the
Department of Indian Affairs and the indigenouspdes of Manitoulin Island are especially
helpful in establishing key modalities of Aborigimaprisonment because of the island’s
particular physical and human geographies. As Calsdargest freshwater island, Manitoulin
Island enjoys exceptional grandeur in the nationalgination.

Manitoulin Island is a particularly opulent palingss$ of colonialist segregation because
of its bounded nature and intriguing incidentsulihg the razing of the Island by the

Haudenosaunee in the mid-seventeenth centuryyéheri” of the Odawa, Ojibwa, and



Pottawatomi following the War of 1812, and theddill836 attempt of Sir Francis Bond Head to

use the island as a hospice for the entire “rat&hdians.”
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Figure 1: Legal Landscapes of Great Manitoulinrdla
Burden’s 1860 map of Manitoulin Island illustrathe position of many of the places discussed mdrgsertation.
Take note of the north shore of Lake Huron acrams Little Current and Sucker Creek, Gore Bay irtlvest,
Georgian Bay and Lonely Island to the east, th&ipiity of Manitowaning and Wikwemikong in paraligbt
contrasting legal geographies, and the southwasiipo of Providence Bay.

For the highly-centralized Department of Indianaif§, Manitoulin Island held a crucial
position within the national program of assimilatias a place of socio-spatial segregation where
assimilative programs could be tested on FirstavatpeopledNeverthelessneither treaty-
making, surveying, nor settlement unfolded as mdrny the colonizing bureaucracy. Fishing
disputes off the shores of Wikwemikong Unceded if@yr demonstrated the determination of
indigenous peoples to protect resources and maiatder in correspondence with their own
ontologies. While revelations of organized indigesmstrength threatened the colonial state, legal
instruments such as thaedian Actserved to criminalize the “Indian” by the very &geographic

terms of that designation. Provisions of the 1BitBan Actapportioned disproportionate

! Adapted from Harold Nelson BurdeWanitoulin, or, Five years of church work among®jay Indians
and lumbermen, resident upon that island or irvitsnity, (London: Simpkin, Marshall, Hamilton, Kent,
1895).
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penalties to people who appeared to bear the pyi@nat or social traits of “Indians” whether or
not they had “status.” Alongside this legislatitim Department of Indian Affairs undertook the
construction of lock-ups on Manitoulin Island, eamoss Canada, in order to enforce laws in
ways that advanced their assimilative aims. Althotigs dissertation ultimately reveals Indian
Affairs’ distancing from localized and legislatii@arceration, it closes by establishing
incredible continuities of assimilation throughanceration within the broader welfare state.

The Second World War brought about a recalibradiogovernment policies and a
repositioning of “Indians” within the general sdoreelfare programs of the state. The movement
of Indian Affairs away from judicial functions atatcalized jails has served to obscure their
participation in incarceration. Nonetheless, as digsertation unearths through reading both
material and documentary sources as geographitaigssests, practical structural adjustments
were partial, governmental functions were interriedgand entrenched prejudices were difficult
to dislodge. When the standing of enfranchised Giana as subjects of the British Crown was
translated into citizenship with the 19€izenship Act“Indians” did not gain equivalent rights
as citizens even though they had also been subjétttsostensibly, the same legal protectidns.
The 1951indian Actallowed greater “Indian” control of band governengave women the right
to vote in band councils, and marked a move towen@grating children into regular school
systems’ Indian Affairs began to publically acknowledge passibility that First Nations
identity and citizenship in Canada could coindiddthough some attempts were made to
improve nation-wide curriculae on Aboriginal cuktueducational reforms did little to “facilitate
the movement of Aboriginal people as Aboriginal pledrom wardship to citizenship” in the
Canadian state.

Citizenship has been made the “ideological rivdlihdigenous personsui generisand
treaty rights> In 1960, “Indians” received the federal franchigthout losing “status” under the
Indian Act Nevertheless, by the end of the decade, Mingftendian Affairs Jean Chretien
outlined the Trudeau Government’s intent to fulbgianilate status Indians. The 198hite

Paperproposed to dissolve the unique legal relatiorshigtween First Nations and the Federal

2 James (Sékéj) Youngblood Henders@yi“Generisand Treaty CitizenshipCitizenship Studie$§(4),
§2002):415-440.

John S Milloy,A National Crime: The Canadian Government and tasiéRential School System, 1879-
1986 Manitoba Studies in Aboriginal History Xl, (Wirpeg, Manitoba: The University of Manitoba Press,
1999):189, 197, 211, 212, 220.

* Ibid:198.
® |bid:198.
® Henderson, 2002, Op. Cit.:418.



Government by completing the integration of “Indiamto provincial service systems, repealing
thelndian Act and bringing an end to treaties. Tiite Papemwas rejected by the majority of
First Nations because, despite the inequalitiésgislation governing the relationships between
“Indians” and the federal government, it would addioninate significant distinctions and duties
caught up in théndian Act The legal geographies used to restrict indigempausons for the
purposes of assimilation can also be used as @osiaf entrenchment from which to insist on the
state’s legal obligations to First Nations.

Today, with its M’Chigeeng, Sheguiandah, Sheshegwg®undeck Omni Kaning,
Wikwemikong, and Zhiibaahaasing reserves, Manitolgiand remains an extraordinary place.
Beautiful vistas, waterways, tourist destinatidasmlands, businesses, and industries are found
in both settler and First Nations communities. &distorical geographer, the presence of lock-up
buildings in the landscape of Manitoulin Islandisintellectual enigma that must be decoded.

Archival research is an authoritative scholarlyl foo addressing pertinent research

guestions:

1) How did incarceration develop historically and geguhically as a peculiarly prominent
element of “Indian” interactions with the Canadsiate?
a) What were the particular legal and geographic dtaristics of “Indian” incarceration
and how did they vary over time?
b) What mechanisms and treatment distinguished “Iridiameractions with law
enforcement, court, and correctional systems?
c) What “place” did incarceration have on reserves?

2) How was state law applied on Manitoulin Islandhia early days of European settlement?
a) How was “crime” understood and criminal law enfa®e
b) How did the growth of European settlements and eleieg of Canadian state functions
influence the use of incarceration on Manitoulilamgl?
c¢) Why, and how, did the Department of Indian Affalbgild lock-ups on Manitoulin
Island? How did these facilities operate?

3) What were the impacts of changing social concemmscraminalization and the use of
incarceration?
a) How did post-Second World War societal prioritiegdahe 1951Indian Actinfluence
carceral and assimilative processes?
b) Has racism resulted in the elision of traits asgecd with indigenous ancestry with
unlawfulness?

Keys to understanding this captivating landscapda@uind in the examination of
scholarly literature and archival approaches ingidraTwo. Building on the principles of

historical-geographical scholarship and legal gaplay, Chapter Three begins to lay a foundation
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for assimilation through incarceration by interprgtearly assertions of the colonial state through
the legal instruments of mapping, surveying, aedty-making. Manitoulin Island has long been
a place of international summit for indigenous aabbnizing nations. As an island, Manitoulin
presented segregative opportunities to indigeneoplps resisting the incursions of settlers as
well as to colonizing governments asserting stategp over indigenous peoples through
geographical containment. Through the establishmoklggally reserved spaces for indigenous
peoples, colonizing governments attempted to dispaboriginal title in order to legitimate state
claims on the frontier lands that seemed most Bingifor settlement and economic enterprise.
As settler populations grew and spread north-westral the Great Lakes, demand increased for
lands and resources that once seemed remote aasitaiie.

By reconsidering the murder of a colonial officzhidst the fog of legal rights to
Manitoulin fisheries, Chapter Four demonstrates¢neency to validate state power through
criminal law enforcement when the considered leggiroaches of indigenous peoples clashed
with the legal understandings of frontier business@and inflamed the insecurities of settlers
within the colonizing state. As indigenous commigsitassessed advancing settlement, they
strategically negotiated their relationships twowl! legal structures. However, these legal
structures continually evolved according to colbrigediency. The state refined and justified its
practices through legislation. Chapter Five crltjcassesses the entrenchment of assimilative
and segregative approaches to indigenous peopézglynrenderings of thedian Act Once
confederated, Canada paid little attention toetsnce on indigenous allies to secure territorial
advantage in European contests on the North Amedoatinent. Canada was left with what was
perceived as the unfinished business of extingngsproblematic indigenous existence and
power. Nevertheless, as they positioned themseivibe shifting legislative landscapes of
Canada, indigenous communities maintained their legal ontologies and continued to pay
heed to the responsibilities of their own lifeways.

Attestations to indigenous strength challengedithemate authority of Canada. Chapter
Six delves into unrests and inconsistencies ofréaldCanadian frontiers as it explores
assimilative criminalization on the “frontiers” afdeveloping Canadian state. The persistent
enactment of indigenous legal principles and gallsonour agreements made with First Nations
threatened state aspirations. Therefore, the gabgatives of indigenous peoples were
paternalistically undermined and criminalized. Withis assimilative trajectory, tHadian Actis
conceptualized as a piece of criminal legislatamthe classification, control, and eventual

elimination of “Indian” as a legal category. Thewnalizing provisions of théndian Act
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defined specific “Indian” crimes and laid out prdaees for the investigation, prosecution,
conviction, and punishment of “Indians.” Carcemhts are delineated in thedian Act
Criminal codes, law enforcement, and regulatoryesys drew on thindian Actas the primary
legislative arbiter of “Indian” relationship to ti@anadian state. When “Indians” turned to
colonial legal systems, the assimilative idealtnhdfan Affairs could outweigh the securing of
justice.

Abstinence from the consumption of intoxicatinguligs was a central assimilative ideal
of Indian Affairs. The difficulty of enforcing conhgte temperance when the very settler society
that “Indians” were intended to emulate did nottaiosis borne out in Chapter Seven. A legally-
informed deconstruction of the “Drunken Indian’retetype demonstrates that, while this
pernicious racialization predated Confederatiomas reinforced by the assimilative
criminalization of state policies. Sentences famanal offenses involving the possession,
consumption, and trade of intoxicants were legiglanto thdndian Act Indian Affairs’
abstemious mandate was applied through their owasine surveillant, judicial, and carceral
powers over “Indians.” While complete control ofr@n agency could never be effected,
assimilative coercion was written into the legadgg@phies of state structures and societal
prejudices.

The construction of lock-ups for the imprisonmentindians” is a previously
undiscovered and unmapped phenomenon. Chapter éfigidarks on tracing this punitive
geographical restriction. In Chapter Nine, the ppgs of historical-geography and legal
geography are used to document and convey thefamidtis connections between Manitoulin
Island lock-ups and the assimilative jurisdicti@fi$ndian Affairs. “Indian” imprisonment
appeared to move geographically, legislatively, atichinistratively from the bureaucratic
domain of Indian Affairs into the correctional sysis of the welfare state following the Second
World War. Chapter Ten traces the material legabgaphies of three relocations exemplified by
the concession of the Gore Bay Gaol’s District Gaatus in favour of imprisonment in Sudbury,
the enrollment of children in a residential schebich had its own system of teaching the
administration of justice, and the assimilativegmses and products of labour undertaken in
prisons. Assimilation and incarceration have remaiastonishingly close. Historical and legal
geographical analysis illuminates critical statecures that remain in place today.

Relevant primary sources were found in the Natidmahives of Canada and the
Archives of Ontario. While many of these files axailable to any researcher, several

voluminous files of highly sensitive documents frre Department of Indian Affairs and the
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Department of Justice were obtained from the Natidnchives through a successful Access to
Information application and researcher agreemeeivdpapers and other historical publications
were used as windows on popular interests, inflakergpresentations of events, and changing
legal environments. Legislation was evaluated aarbiter of legal geographic rights and
restrictions. Parliamentarians’ work includes impng the legislation that enshrines what is, and
is not, lawful behaviour. Therefore, as well astobnting to the creation of particular legal
geographies, legislative evolutions are reflectiohthe problems and priorities of real legal
contexts. Legal disputes and decisions were usiids$trate and illuminate the differing
historical-geographic circumstances in which tive iR enacted.

Findings generated from the marriage of historacal legal geographies serve to support
the paramount contribution of this dissertatioritdgate scrutiny of colonial legal abstraction is
grounded in the form of small jails built for “Irah” inmates. The Department of Indian Affairs
was thoroughly immersed in the construction anlization of lock-ups for the incarceration of
“Indians.” Incarceration has a profound place ia pinogram of assimilation through geographic
segregation. The material connections between nnélitairs and imprisonment were
perpetuated even when services for “Indians” becauore closely integrated with general social
welfare systems following the Second World War. €hgent overrepresentation of Aboriginal
persons in Canadian provincial and federal cardadidlities is thus much more direct than socio-
economic indices resulting from historic trauma digtrimination. This dissertation

demonstrates that incarceration has always beguibably applied to “Indians.”



Chapter 2

Literature Review: Theoretical and Methodological Gntexts

The blossoming of academic scholarship in legagggghy provides a theoretical
context for this dissertation. Discourses of legdgraphy are practical responses to the
complexity of relationships between theories ohidg, such as gender, class, and racialization,
with “on the ground” realities embedded in humaeraxy, physical geography, materiality, and
the semiotics of landscape. Legal and surveillaactes are critical to understanding how these
realms operate and cooperate. Chris Butler lodageg geography in the theories of Henri
Lefebvre’sDialectical Materialism The Right to the CifyThe Urban RevolutigrandThe
Production of SpackWithin the latter treatise, Lefebrve’s delineatifrspatial practices,
representations of space, and representationa¢spacother words, “the physical, the mental
and the lived,” Butler finds a theoretical grourglior legal geography.

Recent legal geographical work has been done iartees of economic globalization, the
politics of water, housing, terrorism, “race,” gimal asylum, gated communities, satellites,

surveillance, urban policing, spatio-therapeutics] Canadian federalishThere are many more

! Chris Butler, “Critical Legal Studies and the Foti of Space,Social & Legal Studies18(3, September),
(2009):313-332.
% Ibid:320.
% Joshua Barkan, “Law and the geographic analysisafiomic globalization Progress in Human
Geography 35(5, October), (2011): 589-607; Wendy Jepsotgitalng Space, Claiming Water: Contested
Legal Geographies of Water in South Tex@ghals of the Association of American Geograph&2(3),
(2012):614-631; K Maria and D Lane, “Water, Teclugy, and the Courtroom: Negotiating Reclamation
Poalicy in Territorial New Mexico,'Journal of Historical Geography37(3, July), (2011):300-311; Patrick
Forest, “The Legal Geography of Water Exports: A€8tudy of the Transboundary Municipal Water
Supplies Between Stanstead (Québec) and Derby(Verenont),” Québec Studieg2(Fall/Winter),
(2002): 91-109; Peter J Atkins, M Manzurul Hassard Christine E Dunn, “Toxic Torts: Arsenic
Poisoning in Bangladesh and the Legal GeograptiiResponsibility,”Transactions of the Institute of
British Geographers31(3, September), (2006): 272-285; Deborah G iMaflexander W Scherr, and
Christopher City, “Making Law, Making Place: Lawgeand the Production of Spac@fogress in Human
Geography 34(2), (2010):175-192; Nick J Sciullo, “On thenlguage of (Counter)Terrorism and the Legal
Geography of Terror,Willamette Law Reviewt8(3, Spring), (2012):317-341; Benjamin Foreshé
Legal (De)construction of Geography: Race and iealiCommunity in Supreme Court Redistricting
Decisions,”Social & Cultural Geography5(1, March), (2004):55-73; A White, “Geograph@sAsylum,
Legal Knowledge and Legal PracticeBglitical Geography 21, (2002):1055-1073; Ron Levi, “Gated
Communities in Law’s Gaze: Material Forms and thedBction of a Social Body in Legal Adjudication,”
Law & Social Inquiry 34(3, Summer), (2009): 635-669; Christy ColliEh& geostationary orbit: a critical
legal geography of space’s most valuable real@stabciological Reviewb7(May), (2009):47-65;
Micheal Vonn, “CCTV and the 2010 Vancouver Gamgstial Tactics and Political Strategie€ase
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subjects that appear to have obvious relevandes@eérspective yet have not been addressed. As
Joshua Barkan comments in his analysis of econgloialization, while geographers have made
significant contributions, there has been a “cusiabsence of law” in examinations of state
restructuring'

Perhaps this absence is in some way connectechmlds Blomley’s observation that
geographers have been “generally reluctant” toaraptate the violence of state law despite the
“discipline’s violent entanglements” and the “imsic and consequential geography to law’s
violence” found in the establishing of propertydingh legal conceptions such as the frontier and
legal instruments such as survéyss Blomley, the foremost legal geographer, hohis lens to
the idea of property, useful insights are achienéalthe interpretations and outcomes of property
systems with British colonial origirfsBlomley’s work thus provides a backdrop for thaghb
interactions between indigenous and colonial lad; antically, a balancing between the coercive
potential of colonial ideologies and the porosityeal places and boundaries. Synthesizing
insights and approaches from a variety of discgdihas always been a forte of geographic
scholarship.

Although written as a legal academic expositiomgyaphic considerations have clearly
been brought to bear on Douglas Harris’ reconstaaif the “legal spaces” of indigenous
fisheries inFish, Law, and Colonialism: the Legal Capture ofran in British Columbid
Harris’ contextual archival research uses the téam” as a descriptor of the situated networks
of indigenous and state regulatibm British Columbia, colonial authorities justifiehe
imposition of state law by failing to recognize tdstence of indigenous latDespite brief

reference to instances where conflicts betweermgérdius and colonial applications of law led to

Western Reserve Journal of International L.@®(3), (2010):595-605; Bernd Belina, “From Diditig to
Dislocation: Area Bans in Recent Urban Policingsiermany,”"European Urban and Regional Studies
14(4), (2007):321-336; Dawn Moore, Lisa Freemaud, lstarian Krawczyk, “Spatio-Therapeutics: Drug
Treatment Courts and Urban Spacegtial & Legal Studie0(2), (2011):157-172; Robert Stack, “The
Legal Geography of Expansion: Continental Spackli®8pheres, and Federalism in Australia and
Canada,Alberta Law Revien39(2), (2001):488-510.
* Barkan, Op. Cit.:591.
® Nicholas Blomley, “Law, Property, and the GeographViolence: The Frontier, the Survey, and the
Grid,” Annals of the Association of American Geograph@s¢l), (2003):121-141.
® Nicholas Blomley, “Simplification is ComplicateBroperty, Nature, and the Rivers of Law,”
Environment and Planning, A0, (2008): 1825-1842; Nicholas Blomley, “MakiRgvate Property:
Enclosure, Common Right and Work Hedge®.iral History 18(1), (2007):1-21; Nicholas Blomley,
Rights of Passage: Sidewalks and the Regulati®ubfic Flow (New York: Routledge, 2011).
" Douglas C HarrisFish, Law, and Colonialism: The Legal Capture ofn®an in British Columbia
(Toronto: University of Toronto Press, 2001).
® Ibid:5-7.
° Ibid:4.
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imprisonment, Harris primarily concentrates on iBhtColumbia fisheries and does not make
detailed connections between incarceration andnédasion on a broader scallt may be more
difficult to discover the nature of these relatioips within research on the somewhat removed
colonial administrative contexts of British ColurabNevertheless, as this dissertation makes
evident, these linkages exist. Even as state poparated in varying colonial contexts through
particular individuals, central ideologies and p@s were transmitted from colonial seats of
power to the whole. It is for these reasons thsinakation through incarceration must be
critically assessed on several scales.

While most geographers are by no means lawyersislawmistakably influential in
geography. The importance of the law goes beyoyal kexts to legal practice. As Deborah
Martin, Alexander Scherr, and Christopher City usdere, lawyers “interpret and enact the law
in socio-spatial contexts that can reinforce aeragpatial norms™ Reginald Oh dissects the
implication of the 1989 United States Supreme Coantention irRichmond v. Crosothat
“African Americans were now politically powerful bause of and not in spite of having
historically suffered from invidious racial disciimation.™” Oh uses this “profoundly inaccurate”
assumption to argue for the “importance of exangripace and geography in critiquing and
constructing legal doctriné”Bernd Belina maintains a critical perspectiverireaalysis of the
relationships between geographic imagination anidrithaltsverbote, a German method of
policing through “area bans"When “spatializations of crime,” perceptions dftinal danger
associated with place, are made into law, themtstring impact on police work and the urban
fabric are intensified’® The central role of law in geographic ontologiagvates the systematic

analytical approach of legal geographic scholarship

2.1Incarceration: Surveillance, Segregation, and Racm

Weighty scholarship on segregation, racism, androeration has been pursued in both
the USA and Canada; however, much of this worktigeein the contemporary vein, does not

consider indigenous peoples, or makes theoretthér than empirical allusions to historical-

9 Douglas Harris, 2001, Op. Cit.:51-54, 111-113,.197
Y Martin et. al., 2010, Op. Cit.:175.
12 Reginald Oh, “Re-mapping Equal Protection Juridpnee: A Legal Geography of Race and Affirmative
Action,” American University Law Revie®w3(6, August), (2004):1307.
“Ibid:1308.
14 Belina, 2007, Op. Cit.:321.
1% |bid:322.
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geographical contexts. Polemic works can be tog haput the specific, geographically-
grounded, application of the law to support confideonnections between the present and the
past. Constance Backhouse, Ann Curthoys, lan Dwacarand Ann Parsonson champion the

perspective that

[hlistorical societies were not monolithic in respef the attitude to race; they were not
unrelievedly smothered by ideas of racial hierarchye know too little yet about the
historical record of race to make sweeping gerexttins about what was known or
understood, and what could have been known or stwbet, about the evils of white
supremacy. So why the hesitation to use words asctacist’ or ‘anti-racist’ in

recounting historical times? There somehow seerbs tess resistance to using the label
‘sexist’ to describe historical actors, even thotlgh is also a modern addition to our
vocabulary'®

Diana Paton does not hesitate to use these tersfeastuates the particularities of Jamaican
penal approaches within the colonial drive to inesate:’

In Canada, historical mentions of imprisonment imdilyenous peoples tend to be
incidental to narratives of important historicajures or events such as Louis Riel and the
conflicts on western colonial frontiers. Andrew @dl's Policing the Great Plains: Rangers,
Mounties, and the North American Frontisran example of a frontier history of law
enforcement of indigenous peoples and borfeBsaybill contrasts the “exterminating or
expelling” tactics of Texas Rangers with thosehaf North-West Mounted Police (NWMP) who
“sought to subdue” indigenous peoples through “enménting Ottawa’s policy of coerced
assimilation.™ The NWMP were “well positioned” for the task anldebecause “Ottawa had
invested the constabulary with the power to argsisecute, judge, and sentence offend@rs.”
Amanda Nettelbeck and Russell Smandych make sieldéms as they turn to comparative study
to evaluate the effectiveness of colonial law el protecting indigenous peoples as subjects

of the British crowrf! Mounted police were deployed on both the Canaai@hAustralian

16 Constance Backhouse, Ann Curthoys, lan DuncamsahAnn Parsonson, “Race’, Gender and Nation
in History and Law, Law, History, Colonialism: The Reach of Empifgls. Diane Kirkby and Catherine
Coleborne, (Vancouver: University of British ColumlPress, 2001):280.
" Diana PatoniNo Bond But the Law: Punishment, Race, and Gemdaarnaican State Formation, 1780-
187Q (Durham: Duke University Press, 2004).
18 Andrew R Grayhbill Policing the Great Plains: Rangers, Mounties, anel North American Frontier
(Lincoln: University of Nebraska Press, 2007).
2 1bid:51.
%0 |bid.
2L Amanda Nettelbeck and Russell Smandych, “Politiigenous Peoples on Two Colonial Frontiers:
Australia’s Mounted Police and Canada’s North-Wéestinted Police,’Australian & New Zealand
Journal of Criminology43(2, August), (2010):356-375.
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frontiers to “facilitate Indigenous people’s subjtign to colonial law.* Colonialist ideals of
legal protection emanating from the centre of thigdh Empire were “compromised” by
directives to “ensure the negation of Indigenougessignty, and to implement effective policies
of containment and surveillanc& With these powers, the NWMP has been likenedstown
government! Such analogies may serve to negate the histatiatation of these powers by the
assimilating government. In chronicling the wayihich Indian Agents administered a pass
system to restrict indigenous persons to resem@srestructed that the vagrancy provisions of
theCriminal Codebe used to remove indigenous persons from towes) #nough police were
“steadily more uncomfortable with the task of riesing Amerindian movements,” Olive Patricia
Dickason adeptly places the origins of these assime responsibilities within the truly wide-
reaching governance of Indian Affafrs.

A theoretical strand of “carceral geography” liesnhat Chris Philo terms “geographical
security studies® Critical geographical theorist Derek Gregory idiées a “global war prison”
with fast-moving border&’ Philo describes these carceral geographies agtalg on the spaces
set aside for ‘securing’ — detaining, locking upzgw problematic populations of one kind or
another.* Only a small portion of these carceral geographidies are concerned with prisons
in the conventional institutional sense. From tieotetical antecedent of Foucault, Philo and
other geographers cast more widely to carceralrg@bies of the asyluAl.If, as Philo contends,
geographies of “unreasonable’ denizens” functioteelleep inmates in rather than to keep the
rest out, they are rather different from legal dvigtal geographies of “Indians” within colonial
Canada where the ideological standards of “civiiarel were so fastidious that most settlers did
not qualify and were thus viewed askance by Indiairs whenever they ventured too close to
segregated indigenous populatidhsVhile transfiguring “Indians” into “white” settlesociety

was the professed goal of Indian Affairs, the tesiof frontier settlement in colonial Canada

22 Nettelbeck and Smandych, 2010, Op. Cit.:357.

%% |bid:357.

** 1bid:360.

% Olive Patricia DickasorCanada’s First Nations — a History of Founding PlspFrom Earliest Times
3% ed., (Don Mills: Oxford University Press, 2002)329

%6 Chris Philo, “Boundary Crossings: Security of Geqny/Geography of SecurityTransactions of the
Institute of British Geographer87(1), (2012):1-7.

%" Derek Gregory, “The Everywhere Waf,he Geographical Journal 77(3, September), (2011):238-250;
Derek Gregory, “War and Peacdfansactions of the Institute of British Geograph&@5(2, April),
(2010):154-186.

28 Chris Philo, 2012, Op. Cit.:4.

% bid.

% Ibid.
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were less than satisfactory. For the paternali3gipartment of Indian Affairs, an “actual” settler
might be likened to an over-familiar older suitdnavcould lead an impressionable youngster,
quite literally, astray.

David Sibley and Bettina van Hoven observe thatlieted engagement of
geographers with prison spaces only reflects adaroproblem” of privileging Foucauldian
theories over empirical researtiThe dearth of empirical research is due in patthéadifficulty
of gaining productive ethical access to prison epaxs researchefsThe implementation of Julie
Abril's research program in the Ohio ReformatoryW¥éomen in Marysville offers a glimpse of
the problematic potential of research involving repned persons. In response to a Native
American ldentity Questionnaire, in excess of fgréycent of respondents identified themselves
as at least partially of Native American origiifespite the prison’s estimation that there were
only two Native American prisoners, from the oveedhird of total prison population sample,
255 women reported Native American herit&bie the Ohio prison study, the warden publicized
and requested prisoner participation in the stidye prison staff distributed the questionnaire,
helped inmates fill it out, collected completed sfiennaires, and took responsibility for referring
inmates to counseling if it was needed as a reftite study’® Research conducted in the style
of this questionnaire could easily become skewadnful, or exploitative. Moreover, although it
could produce data on current overrepresentatiairégamstances where institutional numbers
are dubious, it would not assist in tracing the mdeeper historical-geographical roots of
assimilation through incarceration.

Sibley and van Hoven employ surveys and in-deg#rvwiews in the interests of
exploring spatialities and interactions amongstaten in a New Mexico prison, rather than any
absolute authoritative power of the prison struetliAlthough one set of relations cannot be
completely disentangled from the other, they tdlk® dpproach in order to demonstrate that
“there are other things going on” in the productibrtarceral spacés For Sibley and van

Hoven, flaws lie in Foucauldian ideas of the inggization of disciplining surveillant power

31 David Sibley and Bettina van Hoven, “The Contarigraof Personal Space: Boundary Construction in
a Prison EnvironmentArea 41(2), (2009):198.
%2 |bid:198-199.
33 Julie C Abril, “Native American Identities Amongahen Prisoners,The Prison Journal83(1,
March), (2003):38.
% |bid:43-44.
% |bid:41-42.
% |bid:41.
37 Sibley and van Hoven, 2009, Op. Cit.:198-206.
% |bid:199.
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because “space within the prison is both transpanh opaque” and the degree to which
Bentham’s panoptic self-discipline is effectedhased by factors including personality, length
of sentence, and social networks outside of thmp?? Furthermore, there is a considerable
difference between the outward appearance of cuonifpto power and the persevering internal
power of human agendyImprisoned persons are not just under surveillatesy also surveil
each other as exemplified by Sibley and van Hovsttsy of a “Native American prisoner,
who...said that he spent much of his day” watchintpéos as a means of deciding who to
avoid.” Like Sibley and van Hoven'’s efforts to articulateat is going on in carceral spaces,
this dissertation’s engagement with archival, goweent, and legislative sources is a determined
effort to conduct empirical geographic researchhengrounded operations of carceral power.

Jared Sexton and Elizabeth Lee find two concepfadlires” in the concentration of
scholarly attention on imprisonment within the pgoized discourses surrounding warfare and
Abu Ghraib? When academic interest becomes preoccupied witlrép it generates a
“reification of the prison that both relies upordatisplaces its racialization as an institution of
black spatial containment and social contfdISexton and Lee offer a critical reminder that, in
addition to what occurs once persons are in prigtvesprocesses and structures that allow
imprisonment must be examined. Despite its immedialevance, African-American
overrepresentation in prisons is not a new phenome®exton and Lee assert that the “profound
continuity of black captivity across the entiretbry of the United States indicates... its status as
what we might call pre-political, a condition ofagwitous (and not only instrumental) violence
that founds the very order of the politic&f.Since carceral control is interwoven in the
foundations of the state, attempts at redress roighiewed as striking at the very heart of state
power. Although its origins have heretofore beeseal from the academic literature, this
dissertation makes evident that another profoumtirmaity is found in the imprisonment of
indigenous persons in Canada.

Politically, scholarly analysis of racializationcaiimprisonment in the USA have
conveniently overshadowed Canada’s own carcertdridal geographies. Literature on

racialization and overrepresentation in prisonh@USA is not an adequate substitute for

39 Sibley and van Hoven, 2009, Op. Cit.:199.
*% |bid:200.
! |bid:202.
“2 Jared Sexton and Elizabeth Lee, “Figuring thedRri®rerequisites of Torture at Abu Ghrailyritipode
38(5, November), (2006):1005-1022.
*% |bid:1006.
* Ibid:1013.
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scholarship on CanadaA certain moral superiority is oft lent Canadations such as the

1890s barring of the importation of Alabama andriemsee pig iron by Canada Customs because
some of it was produced by prison lab&iimilarly, Marie Gottschalk’s discussion of theatte
penalty demonstrates little awareness of raciaimah Canada. Indeed, there is little historical
scholarship on the issue to inform this literatina it is inaccurate to presume that Canada was
“more at liberty to focus single-mindedly on theeteence issues and make that a central feature
of the national debate because they did not hagerntend with claims about how the death
penalty was imposed in a racially discriminatorynmer.”’ Gottschalk contends that the death
penalty was abolished by Canada’s political elite$967 “despite strong public support for 4t.”
Part of the answer for why Canadian political fegiabolished the death penalty may be found in
the systematic generalization of the state’s saeg@fare focus following the Second World War.
As this dissertation demonstrates, ideologies t#rpalistic guardianship and incarceration are

bedfellows of Canadian historical-geography.

2.2The Overrepresentation of Aboriginal Persons in Pgons

Chris Andersen asserts that the criminal justictesy is where the Federal
Government’s “failure” of Aboriginal persons is mepparent? According to 2006 Census and
2007/2008 Integrated Correctional Services Suragy,delative to the general population,
Aboriginal persons are overrepresented in correatitacilities in every Canadian province and
territory.® In 2006, 3.1% of adults in Canada self-identifisdAboriginal. According to
2007/2008 Correctional Service data, self-iderdi#original adults comprised 17% of

admissions to remand, 18% of admissions to proairaoid territorial custody, 16% of

5 See Appendix A.

“6 Alex LichtensteinTwice the Work of Free Labor: The Political EconoofiConvict Labor in the New
South (New York: Verso, 1996):94.

" Marie GottschalkThe Prison and the Gallows: the Politics of Massalgeration in America(New
York: Cambridge University Press, 2006):229.

*® |bid:227-229, 301.

*9 Chris Andersen, “Governing Aboriginal Justice ian@da: Constructing Responsible Individuals and
Communities through ‘Tradition,'Crime, Law & Social Change1, (1999):303-326; Chris Andersen,
“Aboriginal Gangs as a Distinctive Form of Urbawlilpeneity,” Paper presented at the Annual Meeting o
the Association of Canadian Geographers, 76th Gasgef the Humanities and Social Sciences,
Saskatoon, Saskatchewan, 30 May 2007.

** The subsequent statistical sketch is based ofolfbeing two sources: Samuel Perrault, “The
Incarceration of Aboriginal People in Adult Corriectal Services,Juristat, Statistics Canada, 85-002-X,
29(3, July), (2009); Office of the Correctional éstigator, “Backgrounder: Aboriginal Inmates,” 2
February 2010, << http://www.oci-bec.gc.ca/rpt/atfannrpt20052006info-eng.aspx >>

16



admissions to probation, and 19% of admission®italitional sentences. The Census
respondents self-identify with at least one Abaradigroup based on a definition of “Aboriginal”
as North American Indian, Métis, or Inuit. The Gantional Service follows a classificatory
system where every inmate may be categorized asStins Indian, North American Indian,
Métis, Inuit, Non-Aboriginal, or Aboriginal-Statusnknown. Of the Aboriginal persons
incarcerated at the time of the 2006 Census, appatgly 68% were identified as First Nations,
28% as Métis, and 4% as Inuit.

Although overall admissions to sentenced custod lueclined for both Aboriginal and
non-Aboriginal adults, decreases have been prapately less for Aboriginal persons.
Therefore, as a proportion of the whole, the oyrgentation of Aboriginal persons in prisons is
increasing. Female inmates make up a relativelylgmgportion of the correctional system;
however, Aboriginal females comprise a larger segroéthe female correctional population
than Aboriginal males do within the male correcéibpopulation. While Aboriginal persons are

overrepresented in corrections in all provincesrdhs a distinctive geographical distribution to

this inequality.

Provincial or
L - Adult
. . Territorial . Conditional
Province or Territory Remand Probation General
Sentenced Sentence Pooulation?
Custody* P
Newfoundland and Labrador 23% 21% 23% 4%
Prince Edward Island 6% 1% 1%
Nova Scotia 9% 7% 5% 7% 2%
New Brunswick 9% 8% 8% 11% 2%
Québec 4% 2% 6% 5% 1%
Ontario 9% 9% 9% 12% 2%
Manitoba 66% 69% 56% 45% 12%
Saskatchewan 80% 81% 70% 75% 11%
Alberta 36% 35% 24% 16% 5%
British Columbia 20% 21% 19% 17% 4%
Yukon 78% 76% 66% 62% 22%
Northwest Territories 85% 86% 45%
Nunavut 97% 97% 78%

Figure 2: Percentage of Total Aboriginal CorrectibAdmissions Per Categafy
The percentages of self-identified Aboriginal adsigas to the correctional system is high in alMproes and
territories; however, when organized accordingitisgliction and offence, it becomes apparent thatn within shared
inequality, there are distinct geographical vaoiasi

*1 Table adapted from Perrault, 2009, Op. Cit.. ttudes intermittent sentences. 2: Proportion igtham

data from the 2006 Census. Original Source: Sitai§tanada, Canadian Centre for Justice Statigtaislf

Correctional Services Survey, Integrated Correefi&@ervices Survey, and 2006 Census of Population.
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Scholars continue to inquire into the charactesstif, and possible solutions for, the
staggeringly imbalanced incarceration of Aborigipabples. Patricia Monture and Carol
LaPrairie make great strides in examining the aopi@ary overrepresentation of Aboriginal
persons in Canadian prisotid.aPrairie estimates that high rates of Aborigingrisonment
have raised public awareness of the sheer prepammckiof prison sentences given by the
Canadian Criminal Justice SystéhThe brevity of most sentences does not alleviaieada’s
“high dependence on prison-based senteriééddnture makes a meaningful argument that

prison does impact on Aboriginal peoples geneially much more profound way tha[n]
principles such as deterrence take account...howritaupioit is to account for the
colonial impact and the way historical events rdpi@ present day devastations on
Aboriginal peoples. Colonialism has created theate of distrust where Aboriginal
people see this is not a system of justice, whigrally represents therm.

Monture and LaPrairie’s thoughtful scholarship feram estimable foundation upon which much

more work might be done.

2.3 Restoring Justice: History, Geography, and Canada’éndigenous Legal Futures

While many indigenous peoples maintain that anriesiteright to the self-determination
of justice systems is “not dependent upon, gramedjven by any external source,” many lines
of resistance look to the rights found in curreah@dian and international laws or chartéRart
of the intransigence of the Canadian legal systethat, even when recognizing indigenous
principles, it “treats them as discoverable fabtd fire, moreover, frozen in time, rather than as...
evolutive systems of law produced by legal ordetind from pre-colonial times but still in
force.”’ It can appear that, from the state’s perspectiwe is little “proof” either that these are
indeed evolutive systems of law or that historgtate approaches to indigenous peoples pre-date

Confederation and are still effectual today.

*2 patricia Monture-Angus, “Confronting Power: Abanal Women and Justice RefornGCanada Woman
Studies 25(3,4), (2006):25-33.
*3 Carol LaPrairie, “Aboriginal Peoples and the Caaadriminal Justice SystemHidden in PlainSight:
Contributions of Aboriginal Peoples to Canadianttisy and Culture Eds. David R Newhouse, Cora J
Voyageur, and Dan Beavon, (Toronto: University ofdnto Press, 2005):239.
>* 1bid:239.
%5 Patricia Monture-Angus, “The Lived Experience @@imination: Aboriginal Women Who Are
Federally Sentenced,” The Elizabeth Fry Societ$220
*% Ted Palys and Wenona Victor, “Getting to a Beféace’: Qwi:qwelstéom, the Sté;land Self-
Determination,”Indigenous Legal Traditiong&Ed. The Law Commission of Canada, (Vancouver:
University of British Columbia Press, 2007):12-39.
" Andrée Lajoie, “Introduction: Which Way Out of ®@olialism?”Indigenous Legal Traditions
(Vancouver: University of British Columbia Pres80Z):5.
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Mark Walters’ detailed legal histories give credetm the argument that contemporary
“legal constructions of the initial contact betweébha common law and Aboriginal customary law
must incorporate native and non-native legal astbhical methodologies, a reconciliation that
courts are only just beginning to attempt” throwglses such as the Supreme Court’s
controversial 199Delgamuukw v. British Columbidecisionz® Walters attests to the ability of
common law to communicate with indigenous legas&nologies on the basis of a shared

“system of normative reasoning” regarding histdfestern historical scholarship has

tended to assume that relatively objective andaliméstorical realities can be identified
through interpretations of written records in whibk historian attempts to keep his or
her own cultural and historical perspective atstagice and to produce interpretations of
history relevant to that particular cultural andtbrical position. In contrast, Aboriginal
conceptions of history are informed by oral tramlis that are generally non-linear, and
the goal is not to seek an objective truth detadhmd the present but to tell a story of
the past in which the assumptions and aspiratibtisedeller and the listeners are more
of an integral part. At least in relation to leb#tory, common-law reasoning tends to
resemble the native rather than the non-nativeamiian of history?’

Judges’ interpretations of common law mine histdriegal narratives for “rules and principles
that have moral resonance and therefore normatinee’f for the particular individuals and
communities involved in each caSe.

Despite their disparities, ontological resonancest detween settler and indigenous
legal understandings. Sympathetic historical actohave tended to list between the
dichotomous shores of two unintelligible spheretaef and ignore similarities between systems
of order, situations that would have been unjusii@gal even from a solely settler framework,
and the rapid study that indigenous peoples madetter legal systems as they fought to survive
within the unequal application of state law. Itmgportant to recognize that the individuals who
applied settler laws on indigenous lands and peopéFe also attempting to keep themselves
afloat on the torrential rivers of colonial staberhation. Although their privileged aggregations
of state powers made them formidable gatekeepestwatd law, frontier businessmen lacked
deeper indigenous understandings of place. Frootffieials faced the true peril of their exalted
positions when they made the grave error of disnmgsthe power and knowledge of indigenous

persons. Although there are compelling reasonsitd B new framework for indigenous legal

8 Mark D Walters, “Towards a ‘Taxonomy’ for the CommLaw: Legal History and the Recognition of
Aboriginal Customary Law,Law, History, Colonialism: The Reach of Empikgls. Diane Kirkby and
Catherine Coleborne, (Vancouver: University of BhitColumbia Press, 2001):12%¢lgamuukw v.
British Columbia (1997), 3 SCR 1010; Kirsten Manley-Casimir, “Gieg Space for Indigenous
Storytelling in Courts,Canadian Journal of Law and SocieB7(2), (2012):231-247.

*9 Walters, 2001, Op. Cit.:125.

% |bid:126.
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relationships with the Canadian state, there a@\allid reasons that indigenous peoples should
have the empirical evidence to “demonstrate thahen terms of ‘settler’ law, as it ought to have
been applied, their ancestors had certain legalsignd that the historical denial of these rights
by officials was unlawful® Scholars of indigenous legal histories who dopmofess indigenous
identities nevertheless have a great deal to dt&iin redressing false assumptions about
Canada’s legal pa&tThe object of this dissertation is to empiricakcavate heretofore
submerged aspects of state legal relationshipsimdigenous peoples.

Contemporary programs aimed at understanding ahtireg the overrepresentation of
Aboriginal persons in Canadian penal systems hgaatacular provenance. Carol LaPrairie’s
seminal research on indigenous persons and thar@tidustice System follows the development
of Aboriginal justice initiatives into more formaboriginal organization§® While Australia and
New Zealand have undertaken similar reforms, Cargadgstinct in this area because Aboriginal
communities, organizations, and agencies are gritfiis change from outside the systéihe
American Indian Movement was born in 1968 as atviaboured to secure indigenous religious
ceremonies for Aboriginal persons within pris6hhe Correctional Service of Canada
incorporates, and evaluates, Aboriginal justicBatives within their system and are striving to
integrate those aspects that appear most successftihe goals of their “Strategic Plan for
Aboriginal Corrections® Indigenous relationships with the penal systentepeesented in the

hybrid model of the “Corrections Continuum of Céare.

®1 Walters, 2001, Op. Cit.:138.
®2 |bid:138.
83 Carol LaPrairie, “Aboriginal over-Representatiorttie Criminal Justice System: A Tale of Nine Gifie
Canadian Journal of Criminology2002):181-208; LaPrairie, 2005, Op. Cit.:236-@ayol LaPrairie,
“Community Justice or Just Communities? Aborigi@almmunities in Search of Justic€anadian
Journal of Criminology37(October), (1995):521-545; Carol LaPrairie, Elmpact of Aboriginal Justice
Research on Policy: A Marginal Past and an EveneMircertain Future,Canadian Journal of
Criminology(1999):249-60; Carol LaPrairie, “Native Women &riime: A Theoretical Model.The
Canadian Journal of Native Studi@d|(1), (1987):121-37; Carol LaPrairie and Eddimmond, “Who
Owns the Problem? Crime and Disorder in James Bag Communities,Canadian Journal of
Criminology,(1992):417-34; James Bonta, Carol LaPrairie, amrh8ne Wallace-Capretta, “Risk
Prediction and Re-Offending: Aboriginal and Non-Abmal Offenders,"Canadian Journal of
Criminology,39(2), (1997):127-44.
® LaPrairie, 2005, Op. Cit.:236.
% Dickason, 2002, Op. Cit.:377.
% Correctional Service Canada Aboriginal Initiatiiisectorate, “Strategic Plan for Aboriginal
Corrections: Innovation, Learning & Adjustment 2a0bto 2010-11,” Government of Canada, (2006-
2011):1-22.
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Figure 3: Correctional Service Canada’s Incorporatif Indigenous Ontologi&s
The Correctional Service’s programs attempts torreide indigenous ontologies with institutional fogatives.

Cultural approaches to prison reform predominatabsge one of the more immediate
explanations for overrepresentation has been thatimhination experienced in the contemporary
criminal justice system was instigated by conffigtcultures and one of the earliest principles of
Aboriginal correctional programs was that rehadii@n is more likely to be successful if
indigenous inmates receive culturally-appropriatsgpamming®® Cultural explanations can
devolve into an “underlying assumption that thebpem lies with the limitations of Aboriginal
culture to adapt to non-Aboriginal legal culturar-assumption of inferiority’® Sociological

and criminological approaches to this issue striggth the question of whether it is essential

67 Sections 81 and 84 of the 199@rrections and Conditional Release AGCRA) enable the
Correctional Service to formulate agreements feriticorporation of convicted individuals into First
Nations communities. Aboriginal Community Developrh®fficers (ACDOS) collaborate with
communities to create plans for reintegration. Addgrom Correctional Service Canada Aboriginal
Initiatives Directorate, 2006-2011, Op. Cit.:9.
% Royal Commission on Aboriginal Peopl&sjdging the Cultural Divide: A Report on Aborigin@eople
and Criminal Justice in Canad&Ottawa: Minister of Supply and Services Cand@86):40; LaPrairie,
2005, Op. Cit.:238-239.
%9 Bridging the Cultural Divide1996 Op. Cit.:41.
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that Aboriginal persons receive entirely differéorms of justice or “whether local justice can
support the development of democratic institutiand an active citizenry, and not become a
meaningless symbol of local control or, worse,stilcoercive tool of repression for the
powerful.” Insidious prejudices that substitute “culture” foe less palatable term “race” are
never far from this debate.

The most widely-known early organized Aboriginatjae initiative, the national Native
Courtworkers Program established in the mid-ninessenties, was inspired by the belief that
indigenous peoples are subjected to many disadyiagtalynamics within the Criminal Justice
System’" A decade later, while attention was brought to Adioal constitutional issues and
customary law, efforts to bring Aboriginal perspees to criminal justice concentrated on
“Indigenizing” structures through actions such #aching an Aboriginal arm to the Royal
Canadian Mounted Poli¢éMore recent initiatives, influenced by larger pbibphies of self-
determination, propose to take indigenous justutside of state institutions.

For Ken Coates and William Morrison, the existeatepecial programs for arrested or
convicted Aboriginal persons, despite their awkwaaldtionships with legal and correctional
systems, is evidence that the problem is so extthateeven the most conservative members of
these systems are looking for a solutibNlumerous additions have been made to Canadian
justice systems in attempts to ameliorate evidabiiances involving indigenous peoples. The
Department of Justice’s Aboriginal Justice Initi@tbegan in parallel to the Royal Commission
on Aboriginal Peoples (RCAP) in 1991 and was foineal into the Aboriginal Justice Strategy in
1996 as the findings of the Royal Commission weteased. RCAP engaged more inquiries,
reports, and conferences on Aboriginal peoplestlamglistice system than any other arena in
their purview; however, these tended to concentat&urrent realities” rather than specific

historical foundations of injustic@ Aboriginal Peoples and the Justice Systemn important

0 LaPrairie, 2005, Op. Cit.:244.
" 1bid:237.
"2 |bid:238.
3 KS Coates and WR Morrison, “A Drunken Impulse: Abmal Justice Confronts Canadian LawWlie
Western Historical Quarterly27(4, Winter), (1996):452; CBC Radio, “Ontariodey — Native
Matrimonial Rights,” Host Rita Celli, Aired Frid&9 September 2006; Melissa S Williams, “Criminal
Justice, Democratic Fairness, and Cultural Pluraliehe Case of Aboriginal Peoples in Canadffalo
Criminal Law Review5(45), (2002):465; LaPrairie, 2005, Op. Cit.:2382
" Department of Justice, “The Aboriginal Justiceaftgy,” 8 August 2012,
<<http://www.justice.gc.ca/eng/pi/ajs-sja/index.htrm
"5 Bridging the Cultural Divide1996, Op. Cit.:26.
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compendium of indigenous initiatives in light bese realitie?’ The Royal Commission’s 1996
publication of a volume entitleBridging the Cultural Divide: A Report on Aborigin@eople
and Criminal Justice in Canadaas a significant step in identifying inequaliteasd establishing
the principle of community justice programs for Alginal peoples. A major conclusion of the
Royal Commission was that the justice system higelfaand continued to fail, Aboriginal
peoples despite all of the Commission’s effGHRCAP also championed “the rule of law...as a
fundamental guiding principle” of indigenous soisf®

Indigenous law is not, however, given to the secalstraction of codified text8In
many indigenous societies, law is “grounded inrundions from the Creator or, alternatively, a
body of basic principles embedded in the naturdéoi®* Law is a guiding tool of
responsibilities to each other and to the earthitiizh indigenous peoples belong. RCAP
repudiates over-confidence in colonial systemsriten law to the denigration of laws
transmitted through oral tradition and practicee Royal Commission makes the point that
“even in mainstream society, few individuals anmifear with more than a small portion of
written law; in practice, ordinary people conduwtit lives in accordance to what amounts to a
living customary system?® The Haudenosaunee explain that the indigenous éblaw that is
best recognized for its written form, tHaianerekowaor Great Law of Peace, is nevertheless
“essentially a law based on the mind and can beedigd only through oral teachinds Like
any body of law, indigenous laws are steadfastadition even as they grown and evolve in
changing contexts.

Taiaiake Alfred explains injustice as “dysfunctiamrid indigenous justice as a holistic
“perpetual process of maintaining that crucial beéaand demonstrating true respect for the
power and dignity of each part of the circle oeiatependency? Indigenous conceptions of law

differ from Western law in that they are not primafixed on ideals of equity of treatment or

8 Royal Commission on Aboriginal Peoplédoriginal Peoples and the Justice Systéitawa: Minister
of Supply and Services Canada, 1993).
" Bridging the Cultural Divide1996, Op. Cit.
"% |bid:26-27.
9 Royal Commission on Aboriginal Peopl&seport of the Royal Commission on Aboriginal Pemple
Volume II: Restructuring the Relationship, PaifQitawa: Minister of Supply Band Services Canada,
1996):119.
% |bid:119-120.
* 1bid:120.
% 1bid.
% bid.
8 Taiaiake AlfredPeace, Power, Righteousness: An Indigenous Mawjf@&ironto: Oxford University
Press, 1999):42.
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distribution, there is no universalizing princigepractice to limit freedoms, and both human and
non-human frameworks are used to determine theopgate use of powér.Jo-ann Archibald
describes these principles in action through thet Nations Advisory Committee of the Law
Courts Education Society of British Columbia’s eblbration with indigenous storytellers to
establish the First Nations Journeys of Justiceipotal elementary school curriculum on
indigenous principles of justi®A major challenge of the First Nations Journeysdustice
curriculum was to articulate common bridging prptes between internal indigenous holistic
ontologies and the Canadian legal systém.

Sentencing circles, recommendediinv. Mosed 1992, are one of the restorative justice
models in operation across Can&tionetheless, caustic skepticism is a feature ofymaedia
commentaries on restorative justice. Jonathan Kegtgonal Postopinion piece disparages the
“lethal folly of a government mindset focused morepreserving aboriginal cultures than saving
aboriginal lives.? At issue are the horrific deaths of a one-yearamid a three-year-old. The
small children passed away after their father tibekn outside, and then blacked out, on the
Yellow Quill, Saskatchewan, Reserve that Kay dessrias a “geographically remote,
economically destitute, politically dysfunctionbhoze-addled 120-family hamlet...an archetypal
den of government-bankrolled Indian misery; the sbplace that would mercifully fold up shop
within a matter of days if its residents were whiteKay locates the origins of the sentencing
circle in the 1990s when governments and acadéiméggan blaming high rates of native
criminality on a ‘white’ criminal justice systemahalienates natives with its focus on Western
abstractions such as ‘justice,” ‘guilt’ and ‘punisént.”®* There is scant literature to demonstrate
the deep material legal historical-geographiesuofemt disjunctures between indigenous
communities and the criminal justice system to gessvho will not accept indigenous sources.

The autonomous wealth and resilience of indigempoineiples of law must also be recognized,

8 Alfred, 1999, Op. Cit.:42.
8 Jo-ann Archibaldindigenous Storywork: Educating the Heart, Minddoand Spirit (Toronto:
University of British Columbia Press, 2008):101-127
¥ |bid:105-107.
8 R. v. Mose$1992), 71 CCC (3 347 at 356 (Yukon Territorial Court); Barbara Tponowski, Manon
Buck, Catherine Bargen, and Valarie Binder, “Reitets on the Past, Present, and Future of Resterati
Justice in Canada&lberta Law Review48(4, May), (2011):814-819; Emma Cunliffe and Alzg
Cameron, “Writing the Circle: Judicially Conveneenfencing Circles and the Textual Organization of
Criminal Justice,Canadian Journal of Women & the La®9(1), (2007):17.
8 Jonathan Kay, “The Folly of Native Sentencing @is¢’ National Post29 January 2009; Kevin Libin,
“Sentencing Circles For Aboriginals: Good Justiclational Post27 February 2009.
% Kay, 2009, Op. Cit.
! Ibid.
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however, the legal geographical examination of dissertation supports the assertion of
indigenous legal knowledge and provides detailedesmce of the origins and intentional
development of imprisonment as a tool of assinufati

Bill C-41, the 19965entencing Reform A@dded Section 718.2(e) to t@eéminal Code
and directed that all alternative sanctions to isggtment should be considered when sentencing
Aboriginal offenders? In R. v. Gladugea landmark interpretation of Section 718.2(&, th
Supreme Court explained that the section is a pefpbresponse to the overrepresentation of

Aboriginal persons in prisons: the provision

is not simply a codification of existing jurisprute. It is remedial in nature and is
designed to ameliorate the serious problem of epeesentation of aboriginal people in
prisons, and to encourage sentencing judges torieaverse to a restorative approach to
sentencing. There is a judicial duty to give thevision’s remedial purpose real forte.

The original decision held that a suspended or itiond!| sentence of imprisonment was not
appropriate in this case where a teenager plety/daistabbing her common-law husband. The
judge “noted that there were no special circumssiaeising from the aboriginal status of the
accused and the victim” because they were “livingn urban area off-reserve” and, therefore, in
his opinion were not “within the aboriginal commitynas such.”® The Supreme Court’s
decision orsladueinstructed judges to give due weight to the diitue “systemic or
background factors which may have played a pabstiimging the particular aboriginal offender
before the courts” and the “types of sentencing@dares and sanctions which may be
appropriate in the circumstances for the offen@®alse of his or her particular aboriginal
heritage or connectiori”The burden of gleaning knowledge of the specificlanstances of
each accused offender is borne by the presidinggjtid

From the critical perspective of Renée PelletieeGladuedecision’s nuanced handling
of diverse indigenous cultures, fragmented coloexgleriences, and structural inequalities is
somewhat blunted by the apparent setting asidaggecified “serious” offences from this
reform and reticence in explaining what the mitiggfactors might b& However, the decision
does not explicitly exempt serious offences. Orcitn@rary, the Court’s recognition that it is

“unreasonable to assume that aboriginal people®tbelieve in the importance of traditional

%2 Renée Pelletier, “The Nullification of Section 74@): Aggravating Aboriginal Over-Representation i
Canadian Prison§)sgoode Hall Law Journa(2,3), (2001):470, 473-474.
% R. v. Gladug1999, 1 SCR 688
94 i

Ibid.
% |bid.
% |bid.
" |bid; Pelletier, 2001, Op. Cit.:473-4, 479-81.
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sentencing goals such as deterrence, denunciatidrseparation, where warranted” and that it is
within this “context, generally” that the “more s®rs and violent the crime, the more likely it

will be as a practical matter that the terms ofrisgnment will be the same for similar offences
and offenders” could be seen as a respectful approestrong principles of indigenous 18%.

Pelletier’'s concern that the Court focused on edfgnder’s “connection to the
community and culture” and did not consider the Wgioal offender who has “been unable to
participate in his or her culture” is validatedsiydies of rehabilitative programmifigT he
realities of colonialist alienation from indigenadentities do not fit comfortably with this aspect
of theGladuedecision. For example, during the implementatiotheffirst family violence
program instituted for indigenous men in North Arcarat the Ma Mawi Wi Chi Itata Centre in
the Stony Mountain Institution of Manitoba, numesdoffenders” disclosed that they were
afforded their “first opportunity in their lives &xplore and understand their aboriginal heritage”
through the prison progratff.

The Supreme Court’s decision may be in danger gfgteating restrictive notions of the
evolving and diverse spectrum of indigenous idestiGladuemay be accused of ignoring
bizarrely-classified “non-traditional” concerns tlzfect the evolving lives of indigenous women
such as domestic violence and the unequal apglicafimatrimonial division of property on
reserves’! Faizal Mirza warns of a further hazard that mamdesentencing increases the
“gatekeeping” role of police and could cause haewaise of the “prevalence of racist policing
and improper use of prosecutorial discretidfiNeither specificity nor judicial leeway have a
comfortable place in a system that at its besinstit® avoid the perpetuation of historical
injustices that are built into its very bones.

Although Canadian Courts and Correctional Ser@aeada have instituted changes
aimed at ameliorating the sentencing of Aborigpersons to imprisonment and making
rehabilitation programs more relevant, the overggntation of Aboriginal persons in carceral
institutions continues. Societal and systematiqugliees are extremely deep. Anke Allspach
contends that contemporary social “problems” withboriginal communities “cannot be seen as

individualistic or culturally specific, but are g#gred consequences of colonialism and embedded

% R. v. Gladug1999, Op. Cit.
% Pelletier, 2001, Op. Cit.:470, 477.
190 Evelyn Zellerer, “Culturally Competent ProgrameTFirst Family Violence Program For Aboriginal
Men In Prison, The Prison Journal83(2, June), (2003):183.
101 pelletier, 2001, Op. Cit.:470, 478.
192 Faizal Mirza, “Mandatory Minimum Prison Sentencigd Systematic Racism@sgoode Hall Law
Journal 39(2 and 3), (2001):492.
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racialized state doctrines and henceforth arethlsoesponsibility of the Canadian nation
state.™® For Allspach, inexorable colonial violence witthanadian criminal justice systems
works on “active inactivity” in denying adequatgéé support to indigenous womé&l Several

of Allspach’s research participants divulged tietythad not been provided proper legal counsel
in the criminal justice systenf?

Surprisingly, vestiges of the Justice of the Pgaogisions of théndian Actthat this
dissertation will show were historically used tgimson “Indians” are now re-purposed as a
method of limited reform. Thimdian Actallows the appointment of Justices of the Peachbyfo
law and minorCriminal Codeinfractions and, although the Federal Governmeribnger
pursues this route, some provinces have dedicastitds specifically to Aboriginal issues or
have instituted programs dedicated to recruitirgytaaining of indigenous Justic&$.In northern
communities, the high costs of circuit courts aisdgreements about the nature of offences, who
is affected, and what the consequences may be,dmoeeiraged the recruitment of indigenous
Justices of the Peat®.A major motivating factor in employing Indigenaiisstices is to ensure
that offenders are evaluated by persons who arifidamvith their circumstances and how their
alleged offences impact their communities; howeggperience has proven it difficult to find
volunteers willing to become Justices in their memmunities® Contrary to concepts of legal
neutrality, these Justices are meant to purpoyafisé their personal knowledfé.

In contrast to the convening of sentencing ciraclagsponse to specific offences,
community justice committees present ongoing opmities to draw on the guidance of the
community™'® One form of justice committee, the elder panehds culturally-specific local
knowledge to sentencing. Elders or community lemdet in an advisory capacity to ensure that
judges are informed of local norms and circumstaricat have a bearing on the ciSdustice

committees were first used in the remote north wleemmunities had to decide how to deal with

103 Anke Allspach, “Landscapes of (Neo-)Liberal Cohtfithe Transcarceral Spaces Federally Sentenced
Women In CanadaGender, Place and Culturéd7(6, December), (2010):711.
19%1pid: 712,
195 |pid,
198 Katherine Beaty Chiste, “Getting Tough on Crime #boriginal Way: Alternative Justice Initiatives i
Canada, Hidden in PlainSight: Contributions of Aboriginal Peoples to Careadldentity and Culture
Eds. David R Newhouse, Cora J Voyageur, and DandBegToronto: University of Toronto Press,
2005):219.
197 1pid:219.
198 1pid:220.
1991pid:221.
191pid:222.
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offences in the potentially long period before thaventional justice system could intervéte.
Consequently, many northern communities see theart'eeturn to traditional ways, when an
entire community and its respected leaders wetleatolely responsible for restoring harmony
after a harm had been committé® The greater acceptance of indigenous justice ipescin
places socio-legally understood as “Indian” is appgin that, when justice committees have also
been attempted in southern and urban communitéssér contact with the legal profession
throws up roadblocks to the process” in raisingésssuch as that of liability insurarice.
Manitoba and Alberta lead in using these commiteeesQuébec is relatively accepting of their
common goals of rehabilitation and preventibiThe justice committee has been used most
widely with young offenders in the twelve- to seten-year-old age range because the 1984
Young Offenders Aetllows for alternative forms of justic€ Some committees are entirely
indigenous while others are made of persons obuaridentities because the spirit of the
committees is to glean information from all of thasho are connected with the offender and the
crime regardless of their ethnicity/.

The use of a committee changes the physical archpfygical place of a courtroom.
Instead of the conventional staging of a judgéngjtt‘on high,” with lawyers making
submissions as learned proxies, committees geypaigiround a table and include the
community in the discussion rather than countemantiiem as spectator$.An offender is thus
conceptualized as part of a network that is opsgadysfunctionally rather than an isolated
aberrant individuat'® The perspective gained from placing offenderis ¢ontext is a major
contribution of Aboriginal peoples to the Crimiristice Systertt’

In spite of detractors, Katherine Chiste maintaiag indigenous justice actually requires
those involved to “get tougher on crime, but inféedent way: not by isolating offenders from
their crime and its consequences, butbgnectinghem to the victims and community their
criminal act has disturbed® While the Community Holistic Circle Healing prognan Hollow

Water, Manitoba, does tend to dispense shorteesees, five years of supervision by program

112 Chiste, 2005, Op. Cit.:222.
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teams is required before offenders are fully rgraeed into the community whereas the
maximum probation period in the conventional justiystem is three yeard The Toronto
Aboriginal Legal Services Community Council offersliversion program that admits offenders
who admit their guilt to a “community sentence” éa®n counseling, treatment, and
restitution**> The purpose of this approach is to “return crirnjustice responsibility to the
Aboriginal community, to reduce recidivism, andtiake offenders more accountable” in the
places where they livé?

A major criticism of justice committees was raiggdindigenous women during the
proceedings of the Royal Commission on Aborigiredes: inappropriate choices may be made
in the selection of the committee or powerful faesilcould dominate proceeding3As
restorative justice increases in breadth into ndifigrent types of crime, as well as beyond
indigenous communities, the appropriateness obraste justice models for certain types of
crime is actively debated. In cases involving séasaault or domestic violence, serious issues of
risk assessment, safety, and the needs of victins$ be addresséé Emma Cunliffe and
Angela Cameron refute the discourse-limiting negatf texts as important influences when
setting the institutional priorities of “alternagivjustice initiatives™*’ Cunliffe and Cameron find
that restorative justice is not achieved when ‘gyatt of violence against Aboriginal women are
absent from the texts of judicially convened setitancircle decisions in favour of an
institutional focus on the possibility of ameliarag the rate of incarceration of Aboriginal
men.”*? Joanne Belknap and Courtney McDonald use intesvigith Judges to raise questions
about, and call for more research into, the compitetsections of racialization, gender, law, and
colonialism*® Both methodological treatments of this issue ptirthe repercussions of
colonialism yet neither have the basis providethis dissertation to identify imprisonment as a
colonial tool of assimilation rather than its seemnomic or systematic legacy.

The New Zealand system performs according to ameating model of indigenous

restorative justice. Youth Committees of the Far@hpup Conference, structured on Maori ideas
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of restorative justice, have been used since tB8 Children, Young Persons and Their Families
Act legislated their use for all children in the f@emn- to sixteen-year-old age group, regardless
of cultural origin’** The New Zealand Family Group Conference bringstiugy a committee of
the offender, the victim, their families, and th&ipporters. As a whole, the group creates a
“disposition” to deal with the offence in a way theill lessen the chances of future criminal acts
by the offender and move towards resolution fonlam.™! Its intention is to promote healing
rather than punishment. In addition to the commbledeonfluence of indigenous and state
structures to promote justice in a culturally cotepeand equitable manner, Family Group
Conferences are seen as efficacious measures aaddueived positive responses from New

Zealand police forces?

2.4 Literature for an Emergent Criminalization: “Aborig inal Gangs”

Aboriginal gangs are a growing predicament for &nforcement, criminal courts, and
correctional institutions. There is a great dedétyn about contemporary manifestations of
Aboriginal gangs and just as there is so littleotatship on the specific historical-geographies of
indigenous criminalization. Jana Grekul and PaaBbucane-Benson enter the fray wielding
sociological tools that identify the “street gargiaracteristics of Aboriginal gang8.For Grekul
and LaBoucane-Benson, the overrepresentation ofigibal persons in prisons “compounds the
situation, making gang affiliation an almost exgelcbutcome for increasing numbers of
Aboriginals, particularly since the street gangspn gang connection is pronounced for this
population.®** Whereas they acknowledge that “[c]ultural conflmbverty, lack of opportunity,
and lack of power contribute to a cycle of behassdhat may be the outcome, in part, of
structural inequality,” this dissertation submhtattimprisonment is far more than a factor that
“perpetuates the problems” as inmates are reléasedircumstances of structural inequalfity.

Instead, criminalization, geographic restrictiond amprisonment itself are major pillars
in the structure of indigenous relationships wité state. It is through these structural ineqesliti

that poverty, conflict, and lack of opportunity leelyeen perpetuated. In other words,
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contemporary assessments that the “interaction afdicators of structural inequality with each
other, with community and cultural breakdown assult of historic, economic, and political
processes, and with systemic discrimination resalfsboriginal over-representation in prisons”
have got it backwards? There is little to inform this literature that iggnous communities were
purposefully subjected to imprisonment, not becdheg were socially and culturally bereft and
disordered, because they were lively and powenftiheir indigeneity: this dissertation will
establish that imprisonment was used to assegrtheacy of state law over existent indigenous
law.

The very title of Jana Grekul and Kim Sandersoff'sitought people would be mean
and shout.” Introducing the Hobbema Community C&twips: a response to youth gang
involvement?” reveals their disquiet with this prag*’ The Hobbema Community Cadet Corps
(HCCC) is a “military-style program run by two Castan” Royal Canadian Mounted Police
officers for approximately one thousand childretwieen the ages of six and eighteen in a
community populated by four First Natioh8 The Hobbema area has “attained the reputation of
being a hotbed of crime and disord&f. The objective of the HCCC is to divert young peopl
from gangs and criminal activity® Structural inequalities and socio-economic maigiation
give Hobbema the sociological indicators of risklboth criminal victimization and criminal
offence* The operation of six street gangs in Hobbema fpafamount concern” in
circumstances where, whatever the pitfalls of stgpeng, “the fact is that people are dying as a
result of gang-related ‘warfare'* Grekul and Sanderson look for practical paths of
improvement. Nonetheless, their examination of ie& programs through structured
sociological indices misses deeper connectionsa@timinalization of indigenous persons when
they point to “all that the legacy of colonizatiand residential schools entails” and skip forward
to possible programmic solutioff§.While communities develop powerful indigenous temies

for healing and scholars engage in imperative “shing must be done in the meantime” work in
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crisis conditions, this dissertation will uncoveetprecise legal historical-geographical
foundations of untenable structural disparitiés.

Rick Ruddell and Shannon Gottschall’s investigabbprison gangs finds that
individuals associated with “Aboriginal,” “Asiandnd “street” gangs have different correctional
profiles than “Outlaw Motorcycle” and “Tradition@rganized Crime” gang$> While
Aboriginal gang membership was primarily drawn ffrtheir ethnic group,” the majority of
“Asian” gang members did not self-identify as “Asid*® The great majority of Motorcycle and
Traditional Organized Crime gang members were “@/Hit’ Between 1 January 2006 and 31
August 2009, 9.5% of individuals admitted on newterces to federal penitentiaries in Canada
were identified by an Institutional Parole Offi@s belonging to a garnf. Once individuals are
designated, Security Intelligence Officers investiigtheir gang involvement and classify them
according to type of gan{’ Identified gang members in prisons are statidyicabre likely to
be younger, male, and “Aboriginal,” “Asian,” or “®tk.”*® Members of these gangs are assessed
as being at increased risk, having greater neeehabilitation, and possessing lower potential for
reintegration:>* Gang members have higher rates of property arglaffances, are more likely
to have previously been incarcerated, and are megeently placed in prisons with higher levels
of security even though a larger proportion of igamg inmates are serving sentences for violent
offences:> “Aboriginal” and “Street” gang members are ledstly to be placed in minimum
security facilities:> “Aboriginal” gang members have the highest rafgsrevious convictions,
the lowest aggregate sentences, and the highestoftiolence while under senterict.

Springing from a “long history of trust,” LawrenBeane, Denis Bracken, and Larry
Morrissette conducted a remarkably innovative asithborative study of “Aboriginal street
gang” members in Winnipeg, Manitob& The Ogijiita Pimatiswin Kinamatwin Program began

when two “original leaders of one of the city’s rhosted Aboriginal gangs” approached Deane,
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Bracken, and Morrissette and requested “help foggaembers who were coming out” of a
nearby federal penitentialif One of the three authors self-identifies as “Abiol,” has both
family and social ties to the gang members, grewupe same neighbourhood, previously ran a
program in the area based on traditional teacHimggouth, and had provided support for
Aboriginal persons in prisofi! Another of the authors was involved in an innéy bbusing
renewal project that could potentially provide eayphent to those who chose to take the
program:>®

The young male members of this “urban Aboriginalggamade decisions to desist from
crime and participate in a program which suppotiede decisions” while retaining social ties to
a “street gang” defined as having a “criminal otéion, geographic terrain, self recognition in
terms of colours, tattoos and insignia, and anripgaional structure’® Despite predominantly
violent media portrayals of gang life, those whossto refrain from the gang’s criminal
activities were, for the most part, respected ampberted by the gang as they pursued a program
of acquiring carpentry skills, engaging in couriagll connecting to educational opportunities,
and learning traditional indigenous “pro-socialued” through “cultural teachings® Gang
members in the program were under surveillanceedimey were “working quite visibly in the
neighbourhood and were questioned regularly bycpabout knowledge they may have had of
offences committed by other&" They were not entirely free of domestic dispubesach of
parole, and “spontaneous incidents” such as figiuaever, it was evident that the program was
successful when none of the active participantadxen 2001 and 2006 were arrested for
organized gang-related activities even thoughadl long histories of frequent incarceratiéh.
Deane, Bracken, and Morrissette’s claims thatanisunrealistic expectation to ask gang
members who were socially isolated from mainstreaaiety, to sever social affiliations with
lifelong friends” and that “desistance from crimegin be a more successful goal than achieving

the dismantling of gang social networks is proveough practice®
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In the Ogijiita program, providing stable employmems consistent with one of the
“primary functions of gangs... to provide economicvival opportunities for members® Gang
members felt strongly affiliated to the program amaok the Ogijiita name as part of their identity
“given to them in a ceremony by their elder, arfteoting their new identity as a work crew or as
a group of former offenders® Most of the Ogijiita participants “said that thigt encountered
their traditions through cultural programs providegrison.™*® For marginalized indigenous
peoples, becoming situated in positive indigendestities is a critical aspect of restorative
justice. However, Deane, Bracken, and Morrissdter the indispensable clarification that these
teachings are weightier than positive self-estegmered indigenous cultural and spiritual
traditions “experientially present the thought feremd values that have aided Aboriginal people
in survival for many millennia®’ Indigenous teachings and principles of order abstntive

and practical.

2.5Carceral and Legal Historical Geographies in CanadaThe “Indian”

Legal geography is a growing field that challentiesconcept of “blind justice”
operating in undifferentiated “space” with sociatigpolitical realities® Evelyn Peters and
Bettina Koshade’s work on indigenous jurisdictioddahe Ardoch, Ontario, Algonquin First
Nation is evidence of one of the many opportunitocesnnovative research in this arena of
scholarshig® From her valuable research in First Nations gquiyyand policy, Peters has
steadily built an evidence-based rationale and ésmonk for legal geography?

Renisa Mawani’'s analysis of the development ofcthrecept of the “half-breed” is
theoretically complementary to Peter’s legal gepgya Under théndian Act a “half-breed” was
“a legal subject” yet the authors and implementéithat legislation “never fully articulated the

racial-legal parameters” of this form of evolvingligeneity and “never explicitly defined... its
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territorial implications.*”* Mawani’s observation that the “half-breed was redrky a dexterity
and pliability that made racial determinations [gépy, unintelligible, and geographically
unenforceable” is further articulated in this drsagon by mutually valid evidence that the very
ambiguity of colonial ideas of the “half-breed” wansed to enact legal restrictions based on
perceived racial associatioff.As Mawani explains, in addition to phenotypingfféets to
distinguish half-breeds and Indians were also ts$énrough the nonvisual, unseen, and hidden
markers of race, including (im)moral qualities amininal impulses.*” As this dissertation
makes evident, despite political and scholarlymaptis to establish clear distinctions between
“status Indians” and the broader group of self-idiexal indigenous peoples, the legal category of
“Indian” has never been as discrete as discussibstatus appear to imply.

Robin Jarvis Brownlie illustrates that, accordinghe ideology of the Department of
Indian Affairs’ “civilization” program, “First Nabns people were in essence ‘going white,” being
legally transformed from Indians into whites” ahey “had to have become ‘white’ first, or at
least ‘non-Indian” in order to be enfranchisétiMary Ellen Kelm ascertains that well into the
twentieth century, medical scholarship “added madied and pathologized dimensions” to
racializations of indigenous peopfé3These “scientific” prejudices “emerged as muchriro
what nonnatives feared most within their own seeseas it did from what they observed on the
reserves they studied’® While changes to language may occur over timeenyidg
racializations are slower to change.

On Canada’s West Coast, discussions of criminaditpdigenous communities were
“fused together with prevailing assumptions regagdheir fragile sensibilities, their need for
colonial tutelage, and to justify their segregationreserves®’ In particular, through
criminalizing and imposing territorial restrictions the trade and consumption of alcoholic
intoxicants, the “Dominion government rendered &mdi to have tastes, desires, and impulses that

were already potentially criminogenit’® Although charges resulting from the criminalizatiaf
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the “Indian” liquor trade may have been used onvifest Coast to remove “mixed-race peoples”
from reserves, the mechanism of applying the catizations of théndian Actappears to have
operated differently than it did in many of thedégeographies of this dissertatidhMawani

tells a story of four “half-breeds” on a British lBmbia reserve whom the Indian Agent believed
were legally allowed to purchase whisRyPersons with close or visible ties to indigenous
communities were not legally permitted to purchabesky in other Canadian jurisdictions.
Moreover, although Wikwemikong, like the majoritlyRritish Columbia, was unceded and
Indian Agents were never able to completely govisrdisputed borders, prohibitions against the
liquor trade were considered legally valid accogdim the measures of thadian Actregarding
intoxicants on reserves and the possession, manwaor consumption of intoxicants by any
person considered an “Indian,” “non-Treaty Indiaor,'to whom the phrase “Indian mode of life”
could be applied"

Although it does not trace the origins of “Indianiprisonment, in subject matter, Joan
Sangster’s “She Is Hostile to Our Ways': First as Girls Sentenced to the Ontario Training
School for Girls, 1933—-1960" is closest to thisséidation. Sangster’s differentiation of the social
reforming of the marginalized “working-class” anddians” is helpful. While both, in a sense,
were assimilative “nation-building projects,” Satggsnakes the critical argument that the
“dispossession of Native peoples from their lanlsir resulting social dislocation, and the
political control expended by the federal Indiart,Axs well as the denigrations of racism, also set
the colonial project of assimilation apalt’Although relatively few “Indian” or Métis girls we
admitted to the Ontario Training School for Gik$armatory, the numbers of committals

increased in the late 1940s “mirroring the growavgr-incarceration of Native peoples in post-
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World War Il Canada, a trend that escalated evehduin subsequent decadé® Importantly,
as occurred with DIA carceral facilities, the pastr increase in indigenous girls in reformatory
schools outside of the classical purview of the @#pent of Indian Affairs “reflected
governments’ new interest in integrating Nativegles into the heart of the welfare stat¥.”
Despite this attempt at change, racialized idee®of an “unreachable Native cultural persona”
nevertheless “remain embedded” in Canada’s crinjirstice system&” Sangster critiques the
ways in which ideologies of cultural impoverishmenur out seemingly sympathetic tales of
“unsalvageable victims” and, in so doing, avoidatbn deeper issues of power relations such
as the inequalities wrought by colonialisth.

Sangster acknowledges that archival files, goventrezords, and socio-medical
documents are a “precarious way of understandirity®lgirls in conflict with the law” since
they are “highly mediated” by authority figuré Deena Rymhs agrees that the “mechanisms of
discipline Foucault describes — observation, doltedf records, institutional control,” are more
intense for certain racialized grouf8lt is vital to listen for stories in archival reseh materials
and remember that all stories are situated anéhp&ftHermeneutics provides the archival
researcher with helpful principles for interpretenghival data. Considering each document’s
authorship, intended and unintended purposesiénteal connections, and possible audiences,
brings focus to archival research and builds a eleapareness of wide potential within the limits
of archival datd® The hermeneutic contexts of such sources remghiyhpertinent when the
words they contain are attributed to Aboriginalgoers engaged with these powerful systéths.
Sangster believes that these sources can be fyitind critically, read. Sangster agrees with

“historians who support the endeavor of at leasingtting to write across the boundaries of our
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own identity and experiencé® Reading in this way entails “searching the docuargrrecord
for micro-events, those that seem to have no pseclrathe manufacture of dominant history” in
order to “prod the gaps left by mainstream histf&® While no scholarly methodology confers
omniscience, profound aspects of carceral resistaag be uncovered using archival sources.
Sangster’s work does not use the term “legal gggra however, it does make evident
that archival sources and historical documentsheany to light legal-geographic changes and
continuities. The endurance of social concernsbeaseen in archival documents when terms
used to denote socially constructed concepts ssittaee” are simply retitled “nationality™
While she does not link it to assimilative “modélité” legislation, Sangster relates that

a status Indian girl admitted to OTSG from a lacijg whose family was solidly blue
collar, was described in her file with little red@ice to her Native heritage. Yet girls from
reserves, whether Metis or status Indians, wereerikely to be analyzed in terms of
their Native background, as the reserve (and péatiy hunting and trapping
subsistence) was equated with a racialized cutilbackwardnesS?

Another aspect of “justice by geography” is revdatethe limited alternatives to incarceration
faced by “reserve girls” when they were broughibefrural or small-city courts?

While making greater use of a different governnsystem, the Department of Indian
Affairs continued to influence carceral legal geqaries. Family information such as arrests for
the consumption of liquor, other criminal recortiéegitimacy,” and sexual “immorality” all
served to justify incarceration and the “suspiciohthose like Indian agents intent on regulating
reserve morality were enough evidence for a magisor judge to proscribe training schobf.”
Indigenous girls were under disproportionate sliamie’*® Amazingly, once policy changes
made admitting “Indian” girls into reformatoriesséa, some residential schools claimed that
“residential schools were never meant to be cameat institutions” and attempted to redirect
girls with “discipline problems” to reformatorié¥’,

A parallel hermeneutic approach to indigenous icetion can be found in Deena

Rymhs’ From the Iron House: Imprisonment in First Natiofsiting. Rymhs places residential
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schools and prisons on the same “carceral contirii®ms Rymhs observes, for indigenous
peoples, “even home, the reserve, in its physegidegation, curtailing of indigenous territory,
and concentration of economic poverty, has beerpaoed to a prisort®* Rymhs illustrates the
material contexts in which indigenous persons nitay sells surrounded by inscribed

“markings” that “rise out from their illicit spacesd begin to speak a history... a record, a proxy
history of intersecting lives and lost kinshig&'Rymhs’ literary flair is communicated through
vibrant description of prison walls that have beamsformed into

a medium for this history, a narrative that emeffga® the undersides of bunks. The
markings signify a counter-discourse, a quiet aictable conversation carried out
among this structure’s occupants... the prison igusitan apparatus of detention and
punishment, but a structure signifying the colotiarg criminalization, and suppression
of a people...With its parallel, insidious presencéie recent histories of Aboriginal
people, the residential school has also been likéma prison. These institutions played
a regulatory and punitive function that instilledimilar sense of cultural guilt....Both
the residential school and the prison used suavei#t as a means of contfol.

To Rymhs, these inscriptions are documents thabdstrate the “prevalent role that penal and
regulatory institutions have played in the recestdnies of Aboriginal people’® The ways in
which penal and regulatory institutions were inéajoly deployed, far earlier than can be

attributed to “recent” history, are uncovered iis tthissertation.

2.6 Peroratio: Methodological Paradox

A danger of research on sensitive topics is thedint be exploitative, paternalistic, or
outright harmful. Gilian Balfour counsels that igdhous communities may not have the
“resources or trust to participate in researchabaiations to document colonial traumas that
have undermined family and community life, suclpasenting, substance abuse and family
violence. If indigenous communities do choose to pursueigeasopics, the momentum for
both research and publication must come from timenconity rather than from any outside
government body or academic instituti®testoring the Balance: First Nations Women,

Community, and Culturis an example of the sound scholarship and lehgbeo$ indigenous
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women?®® Centuries of “scientific” study of indigenous péephas made it necessary to state
that indigenous communities can bring much mora\alowledge to their existence than any
“outside” research project can. Despite commorohist of false socio-legal and geographic
aggregation, individual and community experiencayvJust as the colonial intention of
assimilating indigenous persons did not resulh@irtmimetic transformation into members of
the dominant cultures, the written words of goveentrofficials do not represent the totality of
indigenous experiences, knowledge, or human ag8hcy.

Paradoxically, the inaccurate homogenization ofntla@y diverse groups of indigenous
peoples in Canada as “Indians” or “Aboriginal,” IfhBreeds” or “Métis,” and “Eskimo” or
“Inuit,” combined with paternalistic governmentallection of information on the peoples thus
categorized, makes this research possible. Moretheembedding of this false classification
and the discrimination it entailed into Canadiagalesystems, social prejudices, and geographies
makes it all the more important to pursue this bhequiry. Although it is indigenous peoples
who have been the colonial subject, the ideology dlbjectified them demands attention.
Canadians still operate within the systems thadtereand perpetuate, this inequality yet privacy
restrictions and ethics guidelines place appropfiatitations on investigations into this highly
sensitive arena. Although the only true understagglpf the effects on indigenous peoples must
come from within, too little is known about how onlal mentalities practiced this legal
geography.

As Wendy Jepson affirms in her legal geography atlewin south Texas, “attention to
documents... reveals how the legal process unfolds,aff political avenues, writes new
narratives, and ultimately creates new geograpfiléRestricted and open archival files
containing the internal correspondence, policy-mgkpolicy articulation, proceedings, and
considerably ecumenical information-gathering aiidm Affairs, Department of Justice, and law
enforcement officers facilitate the uncovering ighgficant modalities of the legal relationships
between indigenous peoples and colonizing goverisnefistorical newspapers, circulars, and
newsletters offer informative glimpses into poputderests in, and representations of, local and
national legal geographies of indigenous peopleanitdulin Island newspapers also acted as
disseminators of significant civic information sweh court calendars and details of local

convictions. The published sessional papers ofré¢@amd provincial governments often provide
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a great deal of qualitative and quantitative infation as well as a fascinating contrast between
the public rhetoric and private concerns of goveentiepartments. Historical legal handbooks,
legislation, and judicial decisions reveal the etioh of the law as everyday life and legal
practice interplay with legal codification and ikl priorities. In a scholarly context in which

the historical-geographies of assimilation througtarceration have not been explored, archival
methodologies are persuasive tools of investiteszarch. The relationships between the practice

of colonizing legal ideology and geography areftws of this dissertation.
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Chapter 3

Historical Geographies of Legal Dissonance: Assingitive State Law

The “place” of First Nations peoples in Canadiaciaty is a controversy propelled in no
small measure by disputes over who has the rigehgage in the debate. Do proponents of
inclusivity recognize that the indigenous peoplé®se territories precede the Canadian state
have a right to self-government? Does inclusivigam that diverse groups, including the clumsy
category of non-Aboriginals, have an equal voicgpéte historical atrocities and unequal access
to platforms of public communication? Is this a lubdebate or a private matter in which the
state refrains from interference within the homka singularly multicultural Canada? Is the
sovereign self-determination of individual Firsttidas, rather than self-government within the
Canadian state, the appropriate scale for thisiggson?

Wherever political viewpoints are moored in thdidiflt balance between First Nations
diversity and the constitutive prerogative of tren@dian state, powerful centralized programs
predicated on governmental unity of purpose craateasure of common experience. First
Nations peoples and non-Aboriginal Canadians, wérethbscribers to those labels or not, share
in the historical geographies of colonizing indiges peoples: all take part in the ways in which
colonial pasts are remembered and each influermgscblonial repressions continue to be
performed. Every person inhabiting the lands tieatvithin Canadian borders has a responsibility
to critically contemplate colonialism. Within a speim of individual and community responses,
centralized systems of official state interactionih persons recognized as “Indians” have
resulted in marked empathic experience. A crudethent of this shared experience is the

segregation of “Indians” from adult membershipha Canadian state.

3.1The Function of Colonialism: Geographic Imposition of State Law and the
Separation of “Indians” from Canadian Society

A function of colonialism was to extend Europeasteyns of law over indigenous lands,
persons, and ways of life. Geography was vitah&éogrowth and maintenance of empires
governed from afar in European capitals and impaseehvoys in the “New World” according
to pseudo-Christian philosophies of divine imperight. As Cole Harris illustrates through
British Columbia, the colonial instrument of mapgpivas used to translate the “unfamiliar space”

of indigenous territories into “Eurocentric termsgpating it within a culture of vision,
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measurement, and managemertiarris argues that deeper understandings of thikimgs of
colonialism lie in recognizing its “basic geogragdlidispossessions of the colonized” morally
legitimized through a “cultural discourse that l@zhcivilization and savagery and identified the
land uses associated with eaéhitfperial subjugation was achieved through the maation of
geographical knowledge.

Early “Indian” policy was established through thedaucratic realms that converged in
the Colonial Office in London, England. Brian Title insightful work on the structure and ethos
of the DIA clearly situates the formation of IndiAffairs within a prerogative to enforce the law.
The seed of what became Canada’s Department arirffairs was sown in the late
seventeenth century when Indian CommissionersitaiBis Thirteen Colonies were given the
mandate to govern the fur trade and curb the illegde in alcoholic beveragd#dministering
legal restrictions against liquor traffic with “lizehs” would be an enduring preoccupation of the
DIA and of law enforcement involving indigenous pbss.

Manitoulin Island, and all of the Great Lakes, wenee part of New France. John
Borrows reflects on the confluence of histories eodcludes that association with fur trade
interests in New France was what led the Huronwadand Ojibwa to go to war against the
Haudenosaunee as they struggled to control tratheiblpper Great LakésA “disruption of
occupancy of Manitoulin Island” occurred in 1652iltthe Haudenosaunee were prevailing in
this conflict> Although many Ojibwa and Odawa individuals “permatty fled west after their
defeat” at the hands of the Haudenosaunee, othatlyjreturned to Manitoulin and, together,

the Odawa, Ojibwa, and Potawatomi “eventually” agtled the island.

! Cole Harris, “How Did Colonialism Dispossess? Coenis from an Edge of EmpireXhnals of the
Association of American Geographgegl(1), (2004):165-182.; Cole Harridaking Native Space:
Colonialism, Resistance, and Reserves in Britislu@bia (Vancouver: University of British Columbia
Press, 2002):175; Cole Harrighe Resettlement of British Columbia: Essays owi@alism and
Geographical ChanggVancouver: University of British Columbia Pre$897).
2 Cole Harris, 2004, Op. Cit.:165.
3 E Brian Titley,A Narrow Vision: Duncan Campbell Scott and the Adstiation of Indian Affairs in
Canada,(Vancouver: University of British Columbia Pres§03), 1.
* John Borrows, “Negotiating Treaties and Land Chaifthe Impact of Diversity Within First Nations
Eroperty Interests¥Vindsor Yearbook of Access to Justit?, (1992):187.

Ibid:187.
® According to Borrows, land use on Manitoulin wesd intensive than it had been prior to the wars.
Ibid:187.
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Figure 4: The Great Lake Waters Within New Frai&88
Within this map, Lake Huron, and all it containgg depicted as part of the legal realm of New Feanc

Manitoulin Island, and its indigenous inhabitamtere involved in abstracted colonial strugglesl&ine land as well
as “on the ground” military clashes as coloniableigpographies evolved.

Initially, First Nations were sought as allies wiewropean powers fought for dominance
in the “New World.® The British classified the Odawa, Ojibwa, Hurand Potawatomi
amongst the “Western Indian$At the outbreak of the British-French Seven Yeavsr, it was
necessary that these colonizers create and maait@nces with local military powers. First
Nations possessed both the military might and gesigcal knowledge to be invaluable alliés.

" Adapted from “Partie occidentale du Canada owadéduvelle France [document cartographique] ou les
nations des llinois, de Tracy, les Iroquois, esf@urs autres peuples; avec la Louisiane nouvetieme
decouverte etc. dressée sur les memoires les pliveaux par le P. Coronelli, cosmographe de laserm
repub. de Venise ; corrigée et augmentée par [€ilgmon ; et dediée a Monsieur L'abbé Baudrand,”
National Archives of Canada, R3908-2-4-F, Volume: 1
8 Cole Harris, 2004, Op. Cit.:175; Cole Harris, 199p. Cit.
° Mark D Walters, “The Extension of Colonial Crimirdaurisdiction Over the Aboriginal Peoples of Upper
Canada: Reconsidering tBhawanakisk€ase (1822-26) University of Toronto Law Journgdi6,
(1996):278, 279.
9 Brian S Osborne and Michael Ripmeester, “KingsBedford, Grape Island, Alnwick: The Odyssey of
the Kingston Mississaugaiiistoric Kingston 43(January), (1995):92; Osborne and Ripmeesiéeg “
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The Western Indians, along with the majority of diguian peoples, allied with France against
Britain in the 1756-1763 Seven Years’ WaAfter the defeat of the French at the Plains of
Abraham and the 176Breaty of Paris Britain’s indigenous allies retained their im@orte as
military confederates while dissent fomented inTheteen Colonies.
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Flgure 5: 1763 reaty of Par|§uper|mposed on the Indigenous Peoples of thet Gadas?
Indigenous peoples are charted, yet coloured oitartiae colonial divisions of th&reaty of Parisin this excerpt from
a 1768 map.

In terminology that has since been the subjecteditgdebate as First Nations advocate
for their rights to land and self-governance, Rineclamation of 176§ranted rights to land and
self-determination based on mutual benefit. Kin@i@e 11l commanded,

Mississaugas between Two Worlds: Strategic Adjustm® Changing Landscapes of Pow&énadian
Journal of Native StudieXVII(2), (1997):259-292.
1 Walters, 1996, Op. Cit.: 278, 279; Borrows, Op.:T87.
12 Adapted from “An Accurate Map of North America. $2ebing and distinguishing the British, Spanish
and French Dominions on this great Continent; Adity to the Definitive Treaty — Concluded at Paris
10th Feby 1763 — Also all the West India IslandkBging to, and possessed by the Several European
Princes and States. The whole laid down accordirige latest and most authentick Improvements, By
Eman Bowen Geogr. to His Majesty and John Gibsagrder. [cartographic material],” London: Printed
for Robt. Sayer opposite Fetter Lane, Fleet Stie#88, National Archives of Canada, Box 2000230116,
Box 2000230119, Box 2000230120, Box 2000230121 rdfithe NMC11694, Microfiche NMC24630,
Microfiche NMC44362, Microfiche NMC48906, Local G&No. H2/1000/[1763] (4 sections), Access
Code: 90, Copyright: Expired.
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whereas it is just and reasonable, and essentirtmterest, and the security of our
Colonies, that the several Nations or Tribes ofdnd with whom we are connected, or
who live under our protection, should not be ma@esir disturbed in the possession of
such parts of our dominions and territories ashaeing been ceded to, or purchased by
us, are reserved to them, or any of them, as liueiting grounds$?

TheProclamation of 1768ecognized Aboriginal title to land, created a baany between
eastern colonial settlements and “Indian landsd’ @ecreed that this reserved land could be
ceded only to the Crowi Rhetorically composed as a protection for Indiansnceded
territories upon whom “great frauds and abuses”tieeh perpetuated, tReoclamationinstilled
the idea that indigenous and settler communitiesilshbe kept apart and, when exchanges
occurred without the supervision and consent ofattavn, they were crimindf. A basic
function of colonial officials was to enforce crimail law. TheProclamation

expressly enjoin[ed] and require[d] all officersatéver, as well military as those
employed in the management and direction of Indifairs... to seize and apprehend all
persons whatever, who, standing charged with treagoisprisons of treason, murders,
and other felonies or misdemeanors, shall fly fjostice, and take refuge in said
territory, and to send them under proper guartheccolony where the crime was
committed, of which they stand accused, in ordeake their triaf'®

When instances of settler offences against indigemparsons occurred, colonial authorities
“respected native customary law either by allownagjve nations to retaliate or by adhering to
the native ‘ceremonies of condolence’ at whichsatition was paid®” If criminal allegations
were made against “Indians,” and early attemptsatce the accused surrendered for trial failed,
“officials were instructed by the commander-in-¢lo&British forces to seek satisfaction from
the nations to which the accused natives belongearding to ‘their own Customs and
Ceremonies.™ The remarkable distinction between Preclamation of 176&nd later colonial
policies is that the onus of geographical segregatind criminalization for transgressions, rested
on colonizers rather than on indigenous peoples.

With the 1774Quebec Agta great span éfroclamation“Indian lands” became part of
the Province of Québéd Following the 1775-1783 American Revolution, peliyiincited by

13 “Headquarters — Canada — A History of the Indi@p&tment in Canada and the Imperial Government
Compiled by S. Stewart, Comprised of Reports, Memda and Correspondence (Plan of Georgian Bay
Area,” 1713-1907, National Archives of Canada, R@6@partment of Indian Affairs, Volume: 3016, File:
218,410, Part 1, Access Code: 90.
1 Titley, 2005, Op. Cit.:2.
iz “Headquarters — Canada — A History of the Indi@p&tment,” Op. Cit.

Ibid.
7 Walters, 1996, Op. Cit.:281.
'® |bid:281.
' bid:282.
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British limitation of settler lands in tHeroclamation of 1763Indian Affairs was moved

northward to

Canadd.Therefore, a significant feature of the historigabgraphy of Upper

Canada is that most of the province had once beteaisgle as “Indian territory” under the

Proclamation

of 1763

The 1791Constitution Actdivided Québec into Upper and Lower Canada.
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Figure 6: A New Map of Upper and Lower Canada, 1794

Following American Independence, a colonial mappowk place in which Upper and Lower Canada wenaéal:

the legal places where important “Indian policy’snaeated.

While localized governance often took precedendberMaritimes and British Columbia, in

Upper and Lower Canada, the imperial administratoark on a close supervisory role until

Indian Affairs was passed into colonial control dadly reluctantly accepted by the Canadian

authorities” in

18667 Titley notes that the Canadas were the place whertgreatest body of

2 Titley, 2005, Op. Cit.:2.

2 Adapted from “A new map of Upper & Lower Canada94 [cartographic material],” Piccadilly,
England: Publisher J Stockdale, 10 October 1798iph Archives of Canada, Alexander E MacDonald
Canadiana Collection #512, Accession No. 801012A5Local Class No. 11001794 H3, R11981-185-0-

E, Microfiche N

MC93316, Access Code: 90, Copyridktpired.

% Titley, 2005, Op. Cit.:1-4.
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legislation affecting Indians was developed — llegjisn that was borrowed heavily by the new
Dominion government” when it turned to formulatiitgjown “Indian” policies’®

Despite earlier ties to France, many indigenouplescof the Great Lakes allied with
Britain against the United States during the Wat8&f2?* When the War of 1812 was quelled by
British and indigenous forces, the utility of Fitéations as military allies of the British
dwindled?® Through the example of the Mississaugas’ relonatio the region of Lake Ontario,
Brian Osborne and Michael Ripmeester shed light@mm European colonizers assigned a higher
value on the skills, knowledge, military resourcasg existing political order of North America’s
indigenous inhabitants when it was to the advantdgelonial powers: typically in areas of
lesser European settlement and greater tfa@ensequently, it seemed less necessary for
officials of the Indian Department to protect ingligus lands after the War of 181 Britain
redirected its conquering gaze towards the remgimpediment to its colonial hegemony in
North America: the very indigenous nationhood thate made military alliances so crucial to
British victory.

As First Nations endured and continued to advanei tlaims even though they had
ceased to be of immediate use as allies in wategigmacy of the colonizing settler state was
threatened. The British colonial government engagetiibious negotiations that justified
sweeping appropriations of land and ended an ilaegeries of treaties across Canada. For
indigenous peoples, the land that had been thenelgince “time immemorial” was now
“defined by bundles of rights and values that wereign to their ways and were defended by the
courts.”™ Although abstract European conceptions of landesship and legally-defined
enfranchisement in the state had very real effdogy, could not obliterate indigenous identities
that are, by definition, woven of, and through, lded itself.

Paternalistic colonial Britain portrayed “Indiares relics of a single savage culture that
was dying away in the face of superior civilizatibWihether characterized in colonizing minds as

naive “noble savages” or violently heathen savagehjctive reasoning assumed that indigenous

% Titley, 2005, Op. Cit.:1.
% Borrows, 1992, Op. Cit.:187.
% Titley, 2005, Op. Cit.:2.
% For an informative explanation of these shiftingdscapes of power, through the example of the
Mississaugas, see Osborne and Ripmeester. Dugngjghteenth century conflicts between France and
Britain for control of North America, the “most pewiul nation controlling the east end of Lake Oiatar
was not Britain or France, but the Mississaugastidne and Ripmeester, 1995, Op. Cit.: 92; Oshande
Ripmeester, 1997, Op. Cit.:259-292.
" Titley, 2005, Op. Cit.:2.
28 Cole Harris, 2004, Op. Cit.:177.
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persons were incapable of governing their own esfand that overtly indigenous political
organization was a threat to order and good goveminT he struggles of indigenous
communities as they grappled with disease, Europetilement, and changes to long-standing
cultural mores underpinned the belief that theyensedisappearing “race” and those who
remained should be isolated from the rest of Camaslociety’” The colonial “solution” was
geographical segregation: indigenous peoples shmutylarantined until they either died out or
were assimilated to British colonial culture by meaf “the Bible and the plow.”

Canada is not known for its revolutionary origimgar its frontier conquest of
indigenous peoples. Within Canada, Brenna Bhandds that the negation of the “violence of
colonial settlement and a refusal to call into goesthe legitimacy of the assertion of Crown
sovereignty facilitate an understanding of Canada Eberal-democratic advanced capitalist
state, with its state-of-the-art Constitution amanthant ethos of pluralism and multiculturalism”
and this “image of Canada masks systematic fornasefimination and exclusionary practices
and policies.®* Nevertheless, as Hon. Aurélien Gill expresseddgérliamentary colleagues,

You know as well as | do how the Americans deathwidians between 1830 and 1890
— with brutality, meanness and without respect.adanwas definitely less brutal, but
were the results any different? Indian lands disapgd, natural resources were put under
government trusteeship, reserves were establisteadies were not respected, the
administration was unfair and fraudulent, powersensbused and our most fundamental
rights were violated*

2 The perception of indigenous persons as a dyiage™rstemmed from the earliest days of contact with
Europeans. Indigenous populations were devastgt&ditopean-borne diseases for which they had no
biological resistance or immunity. Establishing gngcise figure is problematic. Ubelaker provides a
range of 1 213 475 to 2 638 900 for the indigermpsulation of North America in, or around, the year
1500. Aside from other factors that may cause i@y, Olive Patricia Dickason observes that netaor
of interactions between First Nations enabled disgdo spread inland from the eastern shores dfiNor
America “far ahead of the actual presence of Elanpgdecimating up to 93 per cent of Native
populations.” While the very first accounts of cacttat the eastern seaboard describe healthy piogmsa
later accounts from the period of inland movemenind) colonization describe seemingly empty lands.
According to Dickason, archaeological evidence moakes it possible to contend “with growing
conviction, if not absolute proof, that the pre-@obian Americas were inhabited in large part to the
carrying capacities of the land for the ways d tiiat were being followed.” Douglas H Ubelaker,
“Historical Perspectives on Estimation of the Amari Indian Population Sizeyariability and Evolution
2(3), (1993):85-92; Olive Patricia Dickasdbanada’s First Nations — a History of Founding Pkssp
From Earliest Times3“ ed., (Don Mills: Oxford University Press, 2002)e8,203.
30 Russel Lawrence Barsh also offers a useful cetidRussel Lawrence Barsh, “Aboriginal Peoples and
Canada’s Conscienceilidden in Plain Sight: Contributions of AboriginBeoples to Canadian Identity
and Culture Eds. David R Newhouse, Cora J Voyageur, and Bmavéh, (Toronto: University of Toronto
Press, 2005): 272; Brenna Bhandar, “Anxious Rediation(s): Unsettling Foundations and Spatializing
History,” Environment and Planning D: Society and Sp&& (2004):831.
31 Hon. Aurélien Gill, “An Assembly for Aboriginal Beles,”Canadian Parliamentary Revie®1(3,
Autumn), (2008):12.
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The violation of fundamental rights was supportgdhe dichotomy constructed by colonial and
Canadian governments between indigenous idenditidsadult participation in weaving the
political fabric of the state.

Harris’ observation that the division between BiitColumbia’s reserves and the rest of
the province became the principal line on its mi@rs insight into the relationships between
societal rifts and historical geograptiyPut forward by Sir George Murray, Britain’s Seargtof
State for War and the Colonies, the formal adopoioa British colonial civilization policy in
1830 for the “gradual civilization and christiaripa of the Indians of Upper Canada” rested on
principles of “Indian protection, based on the Rd3@clamation; improvement of Indian living
conditions; and Indian assimilation into the dominsociety.® The policy involved three
systemic pillars: ceding land through treatiesjdndeserves governed by Indian Agents, and
“Indian” schools** Since confinement on reserves was vital to thé® I8dlization project,
treaties had to be made in areas such as Manitisldind where indigenous settlements lay
outside of previously treated territori@s=or the legislators that created them, reserves we
impermanent sites where the policy of assimilatimuld be implemented. Indian Agents and
missionaries supervised the settlement of indigemammunities into villages where “Indians”
were subjected to instruction designed to instiliem the idealized characteristics associated
with British settlers: self-sufficiency, Christiayj loyalty to the Government, individual property
ownership, and the agrarian econothfhroughout Canada, reserves were places of ercepsi
their borders hemmed in indigenous peoples whhboagih claimed as subjects by the British

Crown, were not considered fit to be at large wfld society.

32 Cole Harris, 2004, Op. Cit.
3 John Leslie, “Indian Act: An Historical Perspeeti/Canadian Parliamentary Revie®5 (2, Summer
2002):24; John S MilloyA National Crime: The Canadian Government and tesidential School System,
1879-1986 Manitoba Studies in Aboriginal History XI, (Wirpeg, Manitoba: The University of Manitoba
Press, 1999):11; Robert J Surtees, “Treaty Resé&pbrt: Manitoulin Island Treaties,” Treaties and
Historical Research Centre, Indian and NorthermifdfCanada, 1986.
34 |eslie, 2002, Op. Cit.:24; Milloy, 1999, Op. Cli5-17.
% Robert J Surtees, “Treaty Research Report: ThinBob Treaties (1850),” Treaties and Historical
Research Centre, Indian and Northern Affairs Canhaa6.
% John Richards, “Reserves Are Only Good for SonuplRe Journal of Canadian Studie85(1),
(2000):190-202; Royal Commission on Aboriginal HesfReport of the Royal Commission on Aboriginal
PeoplesVolume: 1I: Restructuring the Relationship, ParfQftawa: Minister of Supply Band Services
Canada, 1996).
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3.2Manitoulin: Place of International Summit

Manitoulin Island has long been a place of inteomat! interaction. The Great
Manitoulin chain forms a “bridge of sorts” betwettie Bruce Peninsula and the head of Lake

Huron?’

o r‘ G54
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Flgure 7 Manltoulln asa Frontler Between DevemgoStates 184
Manitoulin is illustrated in this 1842 map withimet regional context of the international borderpélpCanadian

settlement is expanding into the frontier of Indiamds.

Overlapping nationalisms have conferred a legaayafroversy on the historical-geography of
Manitoulin Island. Manitoulin is part of the largeligenous territory of the Three Fires

Confederacy: an Algonquian alliance of the Odaw@v@, and Potawatomi that supersedes

37 Surtees, “Manitoulin Island Treaties,” 1986, Oft. C
38 Cropped and enlarged to show detail, adapted fPomap of the province of Upper Canada...with the
counties adjacent from Quebec to Lake Huron...Lan@&ublished by Jos. Wyld...1842. [cartographic
material],” National Archives of Canada, R12567-128, Box 2000215522, Accession No. 76701/383,
Local Class No. H2/400/1842 (Copy 1), Access CO@e:Copyright: Expired.
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provincial, state, and national borders. The Maitolsland chain occupies an important place

in the colonial expansion of Canada and the dewedmp of Indian policy.

3.2.1Sir Francis Bond Head'’s Indian Hospice?

Manitoulin Island was an early site of assimilatgexperimentation. When Murray’s
1830 plan of “gradual civilization and christianize” was first put forward, certain bands were
chosen for a “pilot project of this new policyAfter colonial officials gauged “progress” in an
initial five-year project with five hundred Chippewin the Lake Simcoe area, a new project site
was to be opened on Manitoulin Islafid.

Although Canadian history attributes the idea a@lidn removal to Manitoulin to Sir
Francis Bond Head, in his own telling, there appedneady to have been advanced discussion of
setting Manitoulin aside for indigenous persons.ewhlead was obligated to journey to
Manitoulin early in his governorship, he lackedfsignt time to make new plans despite having
being instructed to formulate new arrangeméhksead was dismayed to find that his
predecessor had “with a view to civilize and Claisize the Indians who inhabit the country
north of Lake Huron” already arranged for “erectaggtain buildings on the great Manatoulin”
and presaged the distribution of presents fromsiaed:? Borrows asserts that the regular
colonial-First Nations “distribution of presentsawrelocated to Manitoulin Island in 1836 in
order to promote Indian settlement th&relead maintained,

| did not approve of the responsibility, as welltlas expense of attracting, as had been
proposed, the wild Indians from the country noffthake Huron to Manatoulin, yet it
was evident to me that we should reap a very dpeaefit if we could persuade these
Indians, who are now impeding the progress of izaflon in U. Canada, to resort to a
place possessing the double advantage of beingalsnadapted tthem (inasmuch as
it affords fishing, hunting, bird-shooting and trjiand yet in no way adapted to the

39 Surtees, “Manitoulin Island Treaties,” 1986, Oft. C
“9 Ibid:2, Quoted from British Parliamentary Papafsl. 12. Correspondence and other Papers relating t
Canada and to the Indian Problem Therein, 1839'@anications and Despatches Relating to Recent
Negotiations with the Indians and ArrangementsHterFuture Settlement of the Tribes in this Prosjhc
(Toronto: Printed by order of the House of Assendilthe Office of the British Colonist, 1838); Bond
Head to Glenelg, 20 November 1836, “Communicatioth @espatches,” Op. Cit.
*! Head to Glenelg, 20 August 1836, “Communicatiod Bespatches,” Op. Cit.
*2 |bid.; Despatch of Sir FB Head to Lord Glenelglesing the foregoing treaties, 20 August 1836,
(Toronto), “Ontario — Copy of ‘Sir Francis Bond Hea Treaty’ Signed at Manitowaning in 1836 in the
Matter of the Islands on the North and East Shoféske Huron. Copies of Robinson Superior, Robinso
Huron and Lake Sincoe [sic] Treaties and Correspooe, Reports, Memoranda and Claims Relating to
These Treaties,” 1896-1897, National Archives oh&ia, RG10: Department of Indian Affairs, Volume
2848, File: 175,258, Access Code: 90.
“3 Borrows, 1992, Op. Cit.:188
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white population... | felt convinced that a vast Héngould be conferred both upon the
Indians and the Province by prevailing upon themigrate to this plac

Perhaps the mineral wealth of the north shoresa&gElHuron and Lake Superior had already
been discovered when the first proposal of drawiingt Nations from the north, instead of
Head's proposed south-eastern catchment, was made.

While on Manitoulin Island, Head, determining tiidbelong[ed] (under the crown) to
the Chippewa and Ottawa Indians, and that it wdhlei,efore, be necessary to obtain their
permission before we could avail ourselves of tli@nthe benefit of other tribes,” set out a
proposal in front of the group of fifteen hundretsENations persons assembled for presénts.
Head conducted “private interviews” with the Chiafgl scheduled a Grand Council at
Manitowaning on 9 August 1836 to discuss his paldicplan for the islantf. In keeping with
international norms involving negotiations betweepresentatives of high stature, on the day of
the Grand Council, the indigenous peoples had @&jrezet to establish their position and appoint
“one of their greatest orators,” Sigonah, to speitk Head!’ Head proposed that indigenous
lands be ceded to the Crown in exchange for thecatgoh of the Manitoulin chain for the
“Indians” of Upper Canad¥.Head professed satisfaction in the “calm delieeraanner in
which the Chief gave, in the name of the great\@itaibe, his entire approvaf®Head was
prepared with a memorandum, not a formal land oessocument, to be signed by the Chiefs;
however, when he forwarded his document to Lorch€llg Britain’s Secretary of State for War
and the Colonies, he made it clear that wampunblead given along with the agreement and
that, in addition to government officials, ChurdrEmgland, Catholic, and Methodist clergy
witnessed the accorHead underscored the wampum belt because heaeatizimportance in
First Nations negotiations as a formal pledge “lehdown from father to son, with an accuracy
and retention of meaning which is quite extraorgiria" In terms of British colonial policy,

Head conceded that the document was “not in legai;fbut, dealings with the Indians have

been only in equity, and... was therefore anxioushiw that the transaction had been equitably

** Head to Glenelg, 20 August 1836, “Communicatiod Bespatches,” Op. Cit.
“5 |bid.; Surtees, “Manitoulin Island Treaties,” 19&Bp. Cit.
% Head to Glenelg, 20 August 1836, “Communicatiod Bespatches,” Op. Cit.
47 1hi

Ibid.
“8 Surtees also explains that a second group, ttev@jof the Bruce Peninsula, would move north of the
Saugeen River. Surtees, “Manitoulin Island Tredti€386; Head to Glenelg, 20 August 1836,
“Communication and Despatches,” Op. Cit.
*° Ibid.
*0 See Appendix B for the Manitoulin Document. Susté®lanitoulin Island Treaties,” 1986, Op. Cit.
*1 Head to Glenelg, 20 November 1836, “Communicatiod Despatches,” Op. Cit.
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explained to them> Although they did not necessarily meet the higiBeiish legal standards,
Surtees argues that Head “wished to have the twoaranda considered as legal land
surrenders... these two speeches have taken oratbe sf actual treaties” as thnitoulin
Island Treatyof 18363°

Head’s motive was to procure land for the colog@rernment? By his own admission,
Head’'s document was meant to have two outcomesegatgd “Indian” settlements and the
“acquisition of their vast and fertile territory..aited with joy by the whole Provincé?If all
indigenous lands were reduced to the confines afifdalin Island, massive surrenders would
make a great deal of land available as settlensrareed westward.While Head boasted to his
superior that the signing of the Manitoulin Docunaha “General Council held expressly for the
purpose, made over to me 23,000 Islands” and testSaugeen Indians also voluntarily
surrendered to me a million and a half acres oW#rg richest land in Upper Canada,” he did not
put the document in quite the same light to thetMilations’ He sheepishly half-confessed, “it
may appear that the arrangement was not advantagede Indians, because it was of such
benefit to us” and failed to realize the deep megiof indigeneity when he pontificated, “but it
must always be kept in mind that however usefli ldomd may be tas yet its only value to an
Indian consists in the game it contain$Thus, Head rationalized that First Nations hadkwea
claims to land where settlement had diminishedkstaf game.

In his Manitoulin Document, calling the First Natfowho negotiated so eloquently “red
children” of the “great Father,” the British monhré¢iead paternalistically framed the
Proclamation of 176&s an outdated artifact of beneficent protectiofirst Nations that could
not be sustained in the face of the “unavoidaldesase of white population, as well as the

progress of civilization® By 1836, it had “become necessary that new arraages should be

2 Head to Glenelg, 20 November 1836, “Communicatiod Despatches,” Op. Cit.
: Surtees, “Manitoulin Island Treaties,” 1986, Oft. C
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%9 “The Chippewa, Ottawa and Suaking Indians — Piawid Agreement for the Surrender of the
Manitoulin Islands and the Islands on the Northrelad Lake Huron and also of the Sauking Territoryl
120 1836/08/09,” 1836, National Archives of Cand®@.10: Department of Indian Affairs, R216-79-6-E:
Treaties and Surrenders, Volume: 1844/IT120, AcCexte: 90; Head to Glenelg, 20 November 1836,
“Communication and Despatches,” Op. Cit.
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entered into for the purpose of protecting... from émcroachment of white§Head illustrated
the problem:

In all parts of the world, farmers seek for unaated land as eagerly as you, my red
children, hunt your great forests for game. If yoould cultivate your land, it would then
be considered your own property; in the same waypas dogs are considered among
yoursel\étles to belong to those who have reared thatyncultivated land is like wild
animals:

Although Head tacitly acknowledged Aboriginal titteManitoulin by confirming the need for
cession to Lord Glenelg, in his document to thetAWations, Head put their legal claim to
territory on a less firm footing. Head portrayed tegal geography of both Manitoulin and the
north shore of Lake Huron as “alike claimed by Bmglish, the Ottawas and the Chippews.”
Since the Manitoulin chain “might be made a mostrddle place of residence for many Indians
who wish to be civilized as well as to be totalyparated from the Whites,” Head offered, “your
Great Father will withdraw his claim to these Islapand allow them to be applied for that
purpose.®® Moreover, the question at the end of Head’s documes not put as a clear cession
to the Crown under theroclamation of 1763Rather, Head asked, “Are you, therefore... willing
to relinquish your respective claims to these ldgamnd make them the property (under your
Great Father’s control) of all Indians whom he Ealibw to reside on them?” and requested that
First Nations put their marks to the docum@rEspecially with British control hidden behind
parentheses, Head’s proposal might easily have tmesirued as British cession to pan-
Aboriginal title. From what was represented to thesran uncertain future, at the very least, the

First Nations would have an additional documenigbtto the land?

3.2.2Diplomacy and Despair
Although Lord Glenelg informed Head that King WAl 1V approved his plans for

Manitoulin Island and wished its indigenous inhabis to be under his care, the King directed
Glenelg to “signify his express injunction thatmeasure should be contemplated which may

afford a reasonable prospect of rescuing this retnofathe aboriginal race, from the calamitous

0 Head to Glenelg, 20 November 1836, “Communicatiod Despatches,” Op. Cit.
®1“The Chippewa, Ottawa and Suaking Indians,” 1&36, Cit.; Head to Glenelg, 20 November 1836,
“Communication and Despatches,” Op. Cit.; “OntafiG@opy of ‘Sir Francis Bond Head's Treaty’,” Op.
Cit.
%2 Head to Glenelg, 20 November 1836, “Communicatind Despatches,” Op. Cit.
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fate which has so often befallen uncivilized mahew brought into immediate contact with the
natives of Europe® William IV would “with highest interest” receivegad’s suggestions
regarding the “prospect of their being reclaimemfithe habits of savage life, and being enabled
to share in the blessings of Christian knowledgksaotial improvement®® The King thought it
advisable that indigenous persons be geographiczdiyained to the limits of Manitoulin Island;

however, he did not predict their survival. Thedreaf Head’s correspondence soon darkened.

Figure 8: His Excellency Sir Francis Bond Head, 7?83

When Sir Francis Bond Head corresponded with tHer@tad Secretary in November
1836, he did so in a tone of despair, writing thatfate of the indigenous peoples of “America,
the real proprietors of its soil, is, without amception, the most sinful story recorded in the
history of the human racé”Head had completed a tour of inspection in whiglptrported to

have visited every Indian settlement in Upper Carfadth one or two trifling exceptions”

% Glenelg to Head, 5 October 1836, “Communicatiot Bespatches,” Op. Cit.
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making it his “duty to enter every shanty or codtalgeing desirous to judge, with [his] own eyes,

of the actual situation of that portion of the laalipopulation which is undergoing the operation

0

of being civilized.”™ Although Head used movingly romantic languagedidenot shy away from

the reality that imperial powers “were obtainingspession of their country by open violence, the
fatal result of unequal contest was but too easilyerstood.” For Head, a sense of poignancy
was derived from the futility that, “now that weveasucceeded in exterminating their Race from

vast regions of land,” assimilative projects, ang eontact, seemed

sure to prove fatal to the Red Man... if we atteropttiristianize the Indians, and for that
sacred Object congregate them in villages of salisldog houses, lovely and beautiful
as such a theory appears, it is an undeniabletéaathich unhesitatingly | add my
humble testimony, that as soon as the hunting seasumences, the men (from warm
clothes and warm housing have lost their hardihpedish, or rather rot, in numbers, by
consumption; while as regards their women, it ipassible for any accurate observer to
refrain from remarking, that civilization, in spité the pure, honest, and unremitting zeal
of our missionaries, by some accursed processlaashed their babies faces. In short,
our philanthropy, like our friendship, has failedits profession; producing deaths by
consumption, it has more than decimated its foltsyand under the pretense of
eradicating from the female heart the errors chgap’s creed it has implanted in their
stead the germs of Christian guflt.

Head avowedly denied reports that civilization wascessful and concluded that

every person of sound mind in this country whoisinderested in their conversion, and
who is acquainted with the Indian character, wallese,-

1. That an attempt to make farmers of the Red Menhigen, generally speaking, a
complete failure.

2. That congregating them for the purpose of @atiion has implanted many more vices
than it has eradicated; and, consequently,

3. That the greatest kindness we can perform towuekse intelligent, simple-minded
people, is to remove and fortify them as much asipte from all communication with
the Whites”

Despite the more buoyant rhetoric of his Manitoldimcument, for Head, the estimated 6507
indigenous inhabitants of Upper Canada should bedied northwest where the natural limits of
Manitoulin Island would demarcate something of radidn hospice for the single “race” that he

believed was dying odf.

" Head to Glenelg, 20 November 1836, “Communicatiod Despatches,” Op. Cit.
™ For an examination of Head as a Romantic prinsitigee Theodore Binnema and Kevin Hutchings,
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The “Committee of the Executive Council of Lowerr@da respecting the Indian
Department” rejected Head's critique of the cialibn project because they saw no inherent
characteristic “to unfit” an indigenous person frtnising to a level with his brethren of the
European race’” They attributed the negative conditions obseryetigad to either neglect on
the part of paternalistic assimilators who “shdudde watched over his improvement” or a
“vicious system positively calculated to depress degrade him™ Despite casting indigenous
persons as victims, the Committee also noted fldités attributed to the Indians as the Result
of attempts to civilize them have been none otha&n have ever been found even in the most
savage and uncultivated forms of lif€. The Committee maintained that First Nations, gitren
“opportunity” of civilization, exhibited a “capagitfor the ordinary pursuits and arts of lifé.”
Lord Glenelg concurred that segregation would endlbidians” to move towards assimilation
without the detrimental effects of neighbouringniier settler communitieS.Lord Glenelg and
the British Treasury approved Head'’s land prop8sas massive land surrenders were secured
for “Indian lands” outside of Manitoulin Island preparation for the removal, the vociferous
protests of First Nations peoples and mission@aesed the Colonial Office to withdraw the
Manitoulin Island strategy and resume a policy rafdyal assimilation by 1838.

Agents of the colonial government proceeded witlifferent version of the Manitoulin
project. A fledgling government settlement was ldgghed on Indian lands at Manitowaning in
1838% From 1839 to 1844, the Government spent “upwaf&80,000” in developing
Manitowaning as an administrative centre of Indidiairs with

some 40 Indian houses, a large frame store, a stfeur large houses for the agent,
English clergyman, doctor, and school-master; albtacksmith’s, carpenter’s, and
cooper’s shops; a large English church was aldg buider the hope that a large number
of Indians could be congregated there, and in siegeee civilized and taught
industrious pursuit®’

'S Surtees, “Manitoulin Island Treaties,” 1986, Oft. C
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Nonetheless, as a government presence for the gesd Indian assimilation, Manitowaning
was not impressiv&. Government civilizers vied with religious missioies as the church of
state, the Anglican Church, was rivaled by Jesigsimonaries who settled in Wikwemikong

village #°

3.2.3The Mica Bay Uprising: Historical-Geographical Coniexts of theRobinson-Huronand
Robinson-Superior Treaties

Manitoulin’s geographical context influenced int&tional relationships as First Nations
and imperial powers fought for survival, territognd legal rights. The Ojibwa bands beyond
Manitoulin used points on the island as short-teamp and meeting plac&sOn the northern
shores of Lake Huron, as Osborne and Ripmeestadfiouthe Mississauga’s odyssey in more
southerly realms, colonial expediency was the gatdbr the legalized geographical control of
indigenous people€¥.Where the fur trade had once been the major conahéndigenous-
colonial relationship, mining resources put addaiopressure on the issue of Indian land
cession$? In his 1880 historical compilation, Alexander Merstraightforwardly relates the
colonial reasoning that, because of the “discoeényinerals, on the shores of Lakes Huron and
Superior, the Government... deemed it desirablextioguish the Indian title® Nonetheless,
this colonial practicality was less pragmatic wisénated within the realities of indigenous
peoples.

Robert Surtees suggests that prospecting on thie stoore of Lake Huron for mineral
resources was “regarded by the Indians as tresygasand attempts at mineral exploration
motivated letters of complaint to the governm@mccording to Surtees, in 1846, Chief
Shinguakouse (Shinguacouse) of the Garden Rivet Ration threatened a land surveyoAs

he petitioned the Governor General in June 1848]isg his missive through the Indian Agent at

8 An 1856 Special Commission for the investigatibindian Affairs found that Indians were not presen
at church services at Manitowaning and its geneiadiffective school was infrequently attended alih
Rev. Mr. Jacobs had some success in running arnngvsechool. Surtees, “Manitoulin Island Treaties,”
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Manitowaning on Manitoulin Island, Shinguakousedihis military service with the British
during the War of 1812 and asserted that he hadl jpeemised that he could live on his land
without outside incursion.Although it is not clear whether Shinguakouse pssed a wampum
belt or other forms of agreements, in 1836 Sir €ismBond Head recognized that many wampum
belts made by British Generals with First Natiohies during “the American wars,” had been
“preserved... entrusted to the keeping of the grestbo Sigonah,” with whom Head negotiated
on Manitoulin Island in 1838 Head recognized that “in every sense these hygsbigls are

moral affidavits” supported by ceremonial presentrg which “corroborates the testimony of
the wampums* Head’s understanding of the legal weight of wamjietts did not suit later
colonial strategies.

In July 1847, the Indian Department made a vaengtt at convincing Shinguakouse to
relocate his band from the Garden River villageicWwihad been identified as a potential mineral
location, to Manitoulin Islan&, Perhaps with the Haudenosaunee period in mintidwember
1847, Commissioner of Crown Lands Denis-Benjamipifigau denied the legally-established
claims of the north shore peoples of Lake Huronlaaldde Superior because, in his estimation,
they could not be considered original inhabitanisesthey did not live on the lands until the end
of the Seven Years’ War in 1763 and they were tspaised to be recognized as an organized
nation with a right to territory In June 1848, having refused to relocate, Shingusé formed a
deputation to travel to Montreal to request thesatien of mining activitie§’ Tensions mounted
when the deputation returned to find that theirdgarRiver village had been sold as a mining
location?® Once again, Shinguakouse journeyed to Montredliin 1849 and spoke with Lord
Elgin.*

In September of the following year, Lord Elgin areleé that Alexander Vidal and Thomas

Anderson embark on a recognizance mission in pagiparfor securing indigenous land

92 Shinguakouse fought alongside British forces atdite Queenston Heights, and Moraviantown. Surtees
“Robinson Treaties,” 1986, Op. Cit.; Janet E Chisajngwaukonse: A Nineteenth-Century Innovative
Ojibwa Leader,’Ethnohistory 45 (1, Winter), (1998):70-71.
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cessions. When the members of this mission ariivédanitowaning, Manitoulin Island, First
Nations were warned to be prepared for an upconaingd of treaty talks? In general,
unproductive negotiations “left the Anishinabe attblakes on bad terms® While the colonial
government had yet to receive tHielal-Anderson Repagrain uprising occurred.

Stories of this conflict, emanating from brokenmpiees made on Manitoulin Island,
differ. According to Surtees, the November 1849avBay “Indian uprising” took place when a
“band of Indians and Metis, led by the white enteggur Allan Macdonell” journeyed to Mica
Bay from Sault Ste. Marie, “attacked the miningafistions of the Quebec Mining Company,”
and demanded surrend& Rhonda Telford places the leadership of this ta@se with
Shinguakouse and Nabenagoching, who led a grotfprmbly shut down the operations” as a
“demonstration of Ojibwa ownership of and benefiagiterest in the subsurfacé?® Indigenous
peoples in Ontario have used products of the stdsipof the land, such as copper, for thousands
of years:® The Crown would not recognize indigenous miningwfedge or right$%

After a hundred-rifle force was sent against thesipg and warrants were issued,
Shinguakouse, Nabenagoching, and Macdonell weragshthose arrested in December 1849
and sent to Toronto for trid!® Macdonell’s charge of “forcible possession” waarde and
rejected, in the home of family friend Chief JustitB Robinson?” While in detention,
Shinguakouse and Nabenagoching “demanded compamisstm government mineral
revenues™ Telford’s assertion that Macdonell's associatidthwhe Robinson family “enabled
both him and his Ojibwa friends to avoid lengthynsihment” is supported by the release of the
imprisoned indigenous participants and the app@ntnof William Benjamin Robinson, brother
of the Chief Justice, to negotiate treaties omitrgh shores®

The Mica Bay Uprising took place on what was sy much a north-western frontier
to the British colonial government. Following thgrising, mining interests warned the

government that treaties must be secured quickdyder to prevent a second uprising to the

1% The comprehensiveness of this mission is quedilertzecause it coincided with an epidemic and was
undertaken at an insalubrious time of year. Surt&sbinson Treaties,” 1986, Op. Cit.
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detriment of Bruce Mine5? The Mica Bay Uprising foreshadowed later Firstiblz and Métis
resistance farther into the Canadian North-Westhaaba great impact on colonial policy.
Surtees reasons that the Governor General “appasan a connection” between the uprising
and land cessioH! With valuable mineral exploration already in pregs, and the power of
multifaceted indigenous resistance so clearly destnated, it was urgent that treaties be
established with the indigenous peoples of LakeoR@and Lake Superior. Although Lord Elgin
considered the Mica Bay resisters’ claims dubiousjadged that they had been led astray into
“violent courses by the evil counsels of unpriregbwhite men’,” he regretted that Aboriginal
title had not been extinguished before minerahies were grantedf

Despite its untimeliness, the government repottrisulted from the Vidal-Anderson
preparatory mission achieved recognition of thbtagf First Nations in the area north of Lake
Huron. It was established that indigenous rightiemal were “‘derived from their forefathers,
who have from time immemorial hunted upon it g&hdt indigenous claims to these desirable
territories were “unquestionably as good as tlany of the tribes who have received
compensation for the cession of their rights ireotbarts of the Province; and therefore entitle[d]
them to similar remuneration* Therefore, despite Papineau’s earlier assessmerats
incumbent on the government to negotiate treatigsindigenous peoples holding Aboriginal
title.

Special Commissioner William Benjamin Robinson, filgt person outside of the Indian
Department to be appointed to negotiate a treatyai the treaty process in 18%bRobinson
“was expected to save the government from furthdsagrassment in the northwest” and “buy as
much land as possible, but not settle for less fti@north shore of Lake Huron and the mining
sites along the eastern shore of Lake SuperitTheRobinson Treatiesere the prototype for
all subsequent historical treaties in Candfia.

According to Surtees, Lord Elgin’s promise of afiashl pardon for Chief Shinguakouse

and other Mica Bay uprising participants easediogla prior to negotiations; however, Telford
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dates the pardon after the signing of the treatidadependence was also something of an
incentive as Robinson emphasized usufructuarysitgghbunting and fishing with the argument
that the Canadian Shield was not attractive tdesstand, therefore, usufructuary rights would
not be impinged upon as they had been by the settieof eastern Upper Canddi.

Although Robinson’s task was to secure cessiorsotim Lake Huron and Lake Superior,
the Lake Superior Bands signed the treaty on 7e8dpgr 1850 while Shinguakouse and the
Lake Huron Bands wished to continue negotiatioh§hinguakouse calculated that the treaty
annuity payment should be higher than what had begposed and he also wanted to ensure that
a reserve be created “for the half breeds at tieeafal 00 acres per heatf”Despite refusing
because he had been instructed to “treat with hsgliaot whites,” Robinson posited that the “half
breeds... could be given land on the Indian resefihe band agreed* Shinguakouse and the
Lake Huron Chiefs signed the treaty on 9 SepterhiB86 and ceded the

Eastern and Northern Shores of Lake Huron, fromeRerguishine to Sault Ste. Marie,
and thence to Batchewanaung Bay, on the NorthepneSif Lake Superior, together
with the Islands in the said Lakes opposite tosthares thereof, and inland to the height
of the land, which separates the territory covdngthe charter of the Honorable Hudson
Bay Company from Canada: as well as all unconcéeds within the limits of Canada
west to which they have any just claiffi.

Land cessions in thiRobinson Treatiewere made “save and except the reservations’neatlin
the treaties themselvéS.Reserve lands were held in common for the beogfiie band?
For the most part, the chiefs who signed the 188Binson Treatiesere “allowed to

choose” their own reserves “which were usually tmees of longstanding usage such as a

Y7 Telford records that Shinguakouse was pardonekigarole in the Mica Bay Uprising in May 1851.
Surtees, “Robinson Treaties,” 1986, Op. Cit.; Trelf@003, Op. Cit.
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summer encampment where limited agriculture wastioead.*> While agriculture coincided

with Indian Affairs’ assimilation plans, active ilggnous involvement in mining did not.
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Figure 9: Reducing Indian Lands to the Garden RReserve®

Indigenous lands were reduced to the reserveslisbiedbthrough treaty negotiations.

125 Surtees, “Robinson Treaties,” 1986, Op. Cit.
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Department of Indian Affairs, Survey Records, N2OA, Box: 2000222726, Local Class No.
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As they had been from before the conflict exacexbéaly mineral exploration began,
differing understandings of the land are at thethafathese agreements. The financial and
administrative oversight of the Indian Departmeasvenshrined in tHeobinson Treatiés
requirement that any future sales of minerals,dahle productions,” or lands within reserves
would take place through Indian Affairs “for theimle benefit, and to the best advantage” yet the
treaties also stipulated that this would occuhat‘tequest” of the indigenous partiésWithin
reserves, the text of tiobinson-Huron Treatgnakes Indian Affairs the middlemen rather than
the instigators of economic development.

It may appear that Indian Affairs’ control of migimxtraction outside of reserves was
understood when the indigenous signatories agregdttey would not “at any time hinder or
prevent persons from exploring or searching forarais or other valuable productions in any
part of the Territory hereby cedetf®Nevertheless, this clause, and the treaty itagtise from
concerns about violence following the recent upgsiNow that the parties had finally engaged in
treaty negotiations, pledges of peace were ap@@pioreover, searching and exploring is not
equivalent to extraction. If the procedure for maiextraction were the same as that applied to
the products of the reserve, it would only happethe instigation of all of the First Nations who
shared this territory.

In a sense, in this critical negotiation betwedfedng nations, both sides appeared to be
making some concessions. On the part of the Cribwrgs acknowledged that indigenous
peoples did possess Aboriginal title that mustpg@@ached through treaty-making rather than
disregarded through unlawful frontier incursions e part of indigenous negotiators, it was
implicitly acknowledged that the British used theface boundary delineation of rights to
minerals rather than holistic indigenous understayelbased on minerals being part of the land
itself. While reserve lands would become the se#m of each band to settle on, products of the
lands outside the reserves, such as animals td Gwen the Territory” and fish swimming

beneath the surface of the water, were still tHalt and free privilege.** From this perspective,

127«Terms of Agreement of the Robinson Huron Trea@p. Cit.; “Copy of the Robinson Treaty Made in
the Year 1850 with the Ojibewa Indians of Lake Hu@onveying Certain Lands to the Crown,” Reprinted
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Canada, Cat. No. Ci 72-1264; Morris, “Appendix: TRabinson Huron Treaty,” 2000, Op. Cit.:305-306.
128 «Ontario — Copy of ‘Sir Francis Bond Head’s Tregdtpp. Cit.
129 Telford asserts that the exception to this claliaeallowed the provincial government, “from tioe
time,” to sell or lease parts of this larger temyt“was not discussed in the negotiations, norld/tiie
Ojibwa have agreed to it. It was added afterwamtkssinould not be a binding part of the treaty.fdrel,
2003, Op. Cit.: 82.; “Ontario — Copy of ‘Sir Fraa®ond Head’s Treaty’,” Op. Cit.
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since “minerals were not expressly surrendered, digknot pass to the Crown® Divergent
interpretations of the legal status of negotiatidhe texts of treaties, and the vertical and
horizontal geographical bounds of agreements edduhde the Manitoulin Island chain, on the

blurry margins of this debate, continued to be wsed place of international sumiit.

3.3The Manitoulin Island Treaty The Settlement of Manitoulin Lands and Waters

In an August 1860rder in Council the Commissioner of Crown Lands directed that
Manitoulin Island be surveyed and divided into tewps in preparation for colonial
settlement® The waters of the Manitoulin Island chain hadadsebeen encroached upon by
“white fishermen who were actually the first whitespenetrate the Manitoulin frontier” and
fishing leases had already been grantgéds Douglas Harris demonstrates, Canadian colonial
authorities “justified imposing state law on thetiMa fisheries by finding an absence of law.”
The premature leases in Manitoulin waters weregftyean infringement of Indian rights, and the
natives registered their dissatisfaction by harasgiose whites who exercised their licensés.”
When the provincial Commissioner of Fisheries, William Gibbard, advised the village of
Wikwemikong in July 1859 that they would have toghase their own indigenous usufructuary
fishing rights by auction, the chiefs protest&d.

By 1861, the Wikwemikong and West Bay (M'ChigeeRg}kst Nations had resolved
against the colonial settlement of Manitoulin Islai When commissioners arrived in
Manitowaning to negotiate a treaty to cede the |émelindigenous peoples were told that Head's
1836 agreement was based on an estimate thathuasand “Indians” would relocate to

Manitoulin Island on allotments of twenty-five asneer family’* In 1863, theGlobe estimated

130 Telford, 2003, Op. Cit.:82.
131 Manitoulin Island was again a meeting place whasnRobinson was returning from this treaty process,
on 16 September 1850, Lake Simcoe Chiefs “Yellowhead “Snake,” with Beausoliel Island Chief
Aisence, were there to meet him and register clantsnds near the Severn River. In registeringehe
claims, the Robinson-Superior tract was put intesjon and an agreement was not re-establishddhumti
Williams Treatyof 1923. Telford, 2003, Op. Cit.:82-84; Morris,@0) Op. Cit.:20; Surtees, “Robinson
Treaties,” 1986, Op. Cit.
132 Surtees, “Robinson Treaties,” 1986, Op. Cit.
133 |pid.
134 Douglas C HarrisFish, Law, and Colonialism: The Legal Capture of&an in British Columbia
(Toronto: University of Toronto Press, 2001):4.
135 Surtees, “Manitoulin Island Treaties,” 1986, Oft. C
1% |pid.
7 Ipid.
%8 |pid.
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Great Manitoulin’s entire “Indian” population at@pximately twelve hundred to fourteen
hundred persons? Since relocation had not occurred at the desitatbsthe government
averred that indigenous peoples had “not fulfiltedir part of the contract™ and, thus, it was

rendered invalid®
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Figure 10: “Wequemalong, Manitoulin Island, Lakerbiy” 1868-1924"

When the First Nations rejected the 1861 cessiopgsal and did not give permission for a
survey of Manitoulin Island, they were told tha¢ Survey would be conducted under guétih
November, John Stoughton Dennis executed the saneyin so doing, informed the
government of potential resource development oMaeitoulin Island chain®®

An Order in Council gave William McDougall, Supaendent General of Indians
Affairs and Chief Commissioner of Crown Lands, #ughority to conduct the process that

139«The Manitoulin Islands — Outrages by the WaquiorakIndians — Armed Force Sent to Arrest Father
Kohler and Other RingleadersThe Daily GlobgToronto, Canada West, 27 July 1863, Volume: XX, N
183:2.
140 Syrtees, “Manitoulin Island Treaties,” 1986, Oft. C
141 Adapted from “Wequemalong, Manitoulin Island, Lakeron,” 1868-1929, National Archives of
Canada, Robert Bell Fonds, R7346-0-4-E, FA-272,:B887, Access Code: 90, Copyright: Expired.
142 Syrtees, “Manitoulin Island Treaties,” 1986, Oft. C
143 |pid.
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resulted in the 186®lanitoulin Island Treaty* When McDougall set forth to secure the treaty,
he was already prepared with a treaty text approyetie Executive Council on 12 September
18621*° The treaty council was held at Manitowaning indber 1862 Indian Agent Ironside

felt that he had garnered the approval of Chiefighsack “who was considered by the
Department to hold considerable influence”; howewesistance from Wikwemikong was soon
apparent?’ The Toronto, Canada WeSlaily Globelater characterized the geographical division
of Manitoulin treaty negotiations as a religiouspdite stemming from the differing colonial-
Christian mission$® McDougall found that there was one part of tharidlwhere he

encountered a good deal of opposition. These vaer&aquimakong band, Roman
Catholic Indians, occupying the peninsula at thet&a extremity of the Island. The
Protestant and Pagan Indians, scattered over shefrthe Island, readily fell in with his
proposals, and agreed to accept the reservaticertafin specified guarantees of land for
each family, in lieu of their right to roam oveettvhole territory. The Waquimakongs, a
large portion of whom are Indians from the Unitddt&s, influenced, it is said, by their
priests, who are foreign Jesuits, conducted themséh a very violent manner during
Mr. McDougall’s visit, and refusetf®

Although McDougall was “somewhat shocked to reca@imemmediate refusal” at the outset of
treaty discussions, he proceeded with the governhpwsition and was partially vindicated when
the unity of various Manitoulin Island First Nat®appeared to split during a break from
negotiationg>® Some of the First Nations appeared to be willmtake part in negotiations even
though the “obstinacy came primarily from the Wilkaikong band, which had, of course been
generally hostile to government from the earligstsdof the Manitoulin Establishment” in
Manitowaning="

McDougall was forced to modify the treaty text hesathe other Manitoulin chiefs were
uneasy about signing a treaty containing termshislwone group would not concetié.
McDougall's pre-prepared text had to be reviseteilude from the proposed arrangement that

part of the Island eastwardly of the Manitoulin GulHeywood Sound, — and other terms being

144 Copy of a Report of a Committee of the HonorabkeExecutive Council, approved by His Excellency
the Governor General on the"™Movember 1862,” 1862/11/14, “Order in Council Gomfng and
approving of Surrender, Manitoulin Island as mad& 238,” National Archives of Canada, RG10:
Department of Indian Affairs, Volume: 1846/IT238:dss Code: 90.
1454Copy of a Report of a Committee,” Op. Cit.
iij Surtees, “Manitoulin Island Treaties,” 1986, Ojfi.;CThe Manitoulin Islands”, 1863, Op. Cit.:2.

Ibid.
148 «The Manitoulin Islands”, 1863, Op. Cit.:2.
49 1pid.
150 Surtees, “Manitoulin Island Treaties,” 1986, Oft. C
L 1pid.
152 Superintendent of Indian Affairs W McDougall, 3\Wmnber 1862, (Manitoulin Island), Morris, 2000,
Op. Cit.:22-24.
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deemed necessary to prevent future difficuty These “other terms” included the provision that
the Wikwemikong chiefs had “expressed their unnghess to accede...as respects that portion
of the Island, but have assented to the same psatesall other portions theredf*In addition

to exempting Wikwemikong unceded territory fromays and individual ownership of
property, the 1862 treaty also specified that “$agdans will remain under the protection of the
Government as formerly, and the said easterlyquadivision of the Island will remain open for
the occupation of any Indians entitled to resideruas formerly, subject, in case of dispute, to
the approval of the Governmert>The “as formerly” clause is especially meaningfatause

the 1862 treaty expressly laid out the governmesttion that, although “Indian title to said
Island was surrendered to the Crown...by virtue wéaty” made with Sir Francis Bond Head in
1836, “few Indians from the mainland whom it watended to transfer to the Island, have ever
come to reside thereor’ By1862, it was “deemed expedient (with a viewtie improvement

of the condition of the Indians, as well as thélsetent and improvement of the country)” to
create fixed locations of limited size for “Indidrad open Manitoulin for settlemetht.

Therefore, those who resided in territory not ceidetB62 still enjoyed the affirmed treaty rights

of 1836 with their emphasis on sole use withoutitlcersion of settlers.
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Figure 11: Wikwemikong Chiefs’ Endorsement of tl862Manitoulin Island Treaty”®
The Wikwemikong Chiefs’ endorsement is separate filee main signatures of the treaty parties.

Two Wikwemikong Chiefs signed the treaty as andation of their endorsemeht. Although
the terms of thdanitoulin Treatyhad already been negotiated, McDougall’s reviswas not

to take effect” until approved by the Executive @ailiafterwards®

1534Copy of a Report of a Committee,” Op. Cit.
154«The Manitoulin Island Treaty,” Morris, 2000, O@it.:310.
%% 1pid:311.
%% |pid:309-310.
7 Ipid.
158 Adapted from “Surrender of land by the Ottawa,ppleiva and other Indians — IT 237,” 1862/10/06,
National Archives of Canada, RG10: Department dfdn Affairs, Volume: 1846, Access Code: 90.
159 Surtees, “Manitoulin Island Treaties,” 1986, Oft. C
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While theManitoulin Treatypurported to allow those qualified for acreagesrttown
selection of any land on the Great Manitoulin Isldriurther provisions requiring “contiguous or
adjacent” lots revealed the government plan torenthat “Indian settlements on the Island may
be as compact as possibl€ The government could “claim, from any reserve, sitgs which
might in its opinion, be better used for the pulglaod” provided that a new selection could be
made and the inhabitants would be reimbursed fpiraprovements to the larf Lands that
were not reserved, aside from Wikwemikong, werledaold for settlement and the money was
put into a fund from which band members would deawmual interest payments.

Immediately following the treaty, the Wikwemikongnd were reportedly “conducting
themselves in so violent a manner” that it was‘deemed expedient” to survey Manitoulin
townships for settlement® Fisheries Commissioner William Gibbard, a signatorthe
Manitoulin Treatywho also took part in the great geographical dlagnprocess of surveying,
informed the “Government that, until this lawlegi is repressed, it would be unsafe for any
white man to remain on the Island, the whole ofohtis still claimed by the Waquimakong§?”

In view of McDougall’s relative success in achieywwhat the government considered surrender,
theGlobethought it generally understood that it was “exitegly undesirable that so much
valuable territory, of so easy access from théeskftarts of Upper Canada, should be left in a
state of nature, and its settlement is of the nmoportance as being an almost necessary
preliminary” to settling the north shot&.In the end, it was extremely “unsafe” for Gibbéwde

on Manitoulin Island.

Many stakes from the survey conducted in the wiafel863 were destroyed by a large
fire that spread across Manitoulin IslafitliAfter the fire, Manitowaning was dismal and
damaged?® Several services usually administered througlvillege temporarily ceased’
Instead of following the Anglican tradition suppexitby the government village, it was

speculated that two-thirds of the indigenous comitgun the area were professing the Roman

180 Copy of a Report of a Committee, Op. Cit.; Sugerident of Indian Affairs W McDougall, 3
November 1862, (Manitoulin Island), Morris, 200(y.@it.:22-24.

81 The treaty afforded 100 acres per head of farBllyacres per single adult, 100 acres per “family of
orphan children” and 50 acres to single orphanke“Manitoulin Island Treaty,” Morris, 2000, Op.
Cit.:310-311.

182 Surtees, “Manitoulin Island Treaties,” 1986, Oft. C

163«The Manitoulin Islands”, 1863, Op. Cit.:2.

%% |pid:2.

1% |pid.

166 Anderson, 1865, Op. Cit.:39-40.

o7 Ipid.

1%8 |pid.
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Catholic faith!® In contrast, in Wikwemikong, the Jesuit Fathersistered to over six hundred
“Indians and half-breeds” in a comparatively cleawl orderly villageé’® Wikwemikong had
been affected by the fire; however, through a cdedecommunity effort, they were able to
prevent the blaze from destroying their entire srapd the presence of “good fishing grounds”
further mitigated the effects of the fit€.

3.4 Peroratio: Manitoulin for Sale to “Actual Settlers”

ADVERTISEMENTS. L

S

DEPARTMENT OF INDIAN AFFAIRS

INDIAN LANDS.

O

Lands in the undermentioned Localities are offered

FOR SALE TO ACTUAL SETTLERS

Through the following Local Indian Agents:

On the Great Manitoulin Island, Lake Huron, Ontario.

MR. J. C. PHIPPS, of Manitowaning, is the agent for the sale of lands in
following Townships on this Island :—Assignak, Bidwell, Howland, Shegui-
andah, Billit'llgs. Campbell, Carnarvon, Allan, Tebhkumah, and Sandfield ;
and in the Townplots of Sheguiandah, Manitowaning and Shaftesbury
(commonly cal]ed‘i.itt]a Current).

Mg. B. W. Ross, of Cockburn Island, is agent for lands on that Island,
as well as or those in the Townships of Robinson, Dawson {on Manitoulin
Island), and Townplot of Gore (Gay, Townplot of Tolsmaville (Cockburn
Island), and Gordon, Mills, Burpee (on Barrie Island).

LEADING ROADS have been comstructed throughout the Great
Manitoulin Island.

ON THE SAUGEEN PENINSULA, ONTARIO.

The lands in the Townships of Amabel, Albemarle, Keppel, Eastnor,
Lindsay, and St. Edmunds, as well as in several Townplots in the Penin-
sula, are offered for sale through Mr. WM. SiMPSON, Indian Lands Agent,
at Wiarton, County of Bruce, Ont.

ON THE GARDEN RIVER RESERVE, ONTARIO.

MR. WILLIAM VAN ABBOTT, of Sault Ste. Marie, is agent for the sale of
lands within this tract, and which are situated in the Townships of Mac-
donald, Laird and Meredith ; also for lands within the tract commonly
known as the Batchewan BﬂE Indian Reserve, and comprised in the Town-
ships of Aweres, Fenwick, , Pennefather, Dennis, Herrick, Fisher,
Tilley, Haviland, Vankoughnet, Tupper and Archibald. .

A Leading Road is at present in course of completion through these
lands, and will, when completed, afford ready communication with other
parts of the country to intending settlers.

THE CONDITIONS OF SALE in respect to the lands within the Townships
above described can be ascertained on application to the respective agents.

By order, L. VANKOUGHNET,
Deputy Sup.-General of Indian Affairs,
DEPARTMENT OF INDIAN AFFAIRS,
OrTAWA, JUNE, 1884,

Figure 12: Indian Lands for Sale to “Actual Setfe
Indian Lands on Manitoulin Island and in adjaceega were advertised for sale by the Departmeinidadn Affairs in
a legal handbook. As local Indian Agents sold lamsettlers, they advanced programs of assimilati@hthe rule of
state law.

189 Anderson, 1865, Op. Cit.:39-40.
170 i
Ibid.
1 Ipid.
172 pdapted fromA Legal Hand-Book and Law-List for the DominiorCafnada: A Book of Parliamentary
and General Informatign_Louis H Tache, (Toronto: Carswell & Co Law Pubbss, 1888):482.
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Despite the obstacles, surveys of Manitoulin werentally carried out at an “unusually
large” cost to the GovernmeHf.Large areas of land made available for settlemene already
“occupied by a prosperous and thriving populatibp”1880:™ Visiting Superintendent Phipps,
and other officials of the Department of Indiandifs, actively advertised lands for settlement.
Member of Provincial Parliament RA Lyon held fogtha supper on Manitoulin Island in March
1880, informing his electorate that Ontario colatian roads had been of such help in the
settlement of Algoma District that the populatidrManitowaning had increased from one
hundred to almost five hundred people in two yead the population of the entire island
increased by approximately one-half in the samegef

This chapter has served to sound out the histagmagraphical dissonances of the early
extension of state law over Indian Lands. Manitoudiand has always been a notable place of
international interaction for indigenous peoples.Fgancis Bond Head saw the fascinating
geographical separation and indigenous connectibi&anitoulin when he placed it at the centre
of British legal relationships with indigenous plxspas the hospice for all “Indians.” Head’s
paternalistic view of indigenous persons concetedjteat violence involved in “civilization.”
Although Head’s plan was ultimately a failure, ande part due to his ignorance of the size,
diversity, and geographical extent of indigenougytations, it did set the stage for the
colonization of Manitoulin Island from the governmeeat in Manitowaning in awkward parallel
to unceded Wikwemikong and its Jesuit mission. harrhore, this chapter exposes the duplicity
of British legal agreements with indigenous peoplanflicts were more a function of the failure
of state forces to uphold legal commitments thay there of indigenous persons’ failure to
understand European legal terms. When desirabdis lanresources were at stake, state priorities
trumped their promises and the power of indigerpmaples was portrayed as lawlessness. Far
from being unlawful, in the face of increasing legttent and resource extraction, indigenous

peoples continued to negotiate for places whengedbald legally reside without incursion.

173 province of Canaddhe Indian Affairs, Province of Canada Reporttfer Half-year Ended 30June
1864 (Québec: Hunter, Rose & Co, 1865):4.
74 Morris, 2000, Op. Cit.:22.
Manitoulin Expositor 10 April 1880, Volume: 1, No. 47, Manitowaningpf@rio.
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Chapter 4

Fishing for Rights: Law, Jurisdiction, and Territor ial Boundaries

The application of criminal law when mediating isstof indigenous self-determination
became front-page news when Fisheries CommissWfiibkam Gibbard was murdered one year
after the signing of the 18@@anitoulin Island Treaty Discussions of Gibbard’s death have
called it an “alleged murder” or stated that he egsparently murdered and thrown overboard”
from the steamePloughboy? Most of the “facts” of the case are in disputewbuer, a coroner’s
jury did make a finding of murder. In reporting tielltifaceted circumstances surrounding
Gibbard's death, newspaper accounts renderedhatodtional imagination a binary opposition

of state lawfulness against the survival of indmeidentity.

4.1 Clashing Law Enforcement: Lonely Island

The dispute that preceded Gibbard’s murder cemnedlboriginal title and assimilative
colonization. Manitoulin Island “Indians” assertidxir rights to a fishery off Lonely Island on
the grounds of its contribution to their subsiseshthe 1862Manitoulin Treatystipulated that
the “rights and privileges in respect to the takofigish the lakes, bays, creeks and waters within
and adjacent to the said Island, which may be ldyvéxercised and enjoyed by the white settlers
thereon, may be exercised and enjoyed by the Iadfadevertheless, since Lonely Island is
adjacent to Wikwemikong unceded territory, the tsghf settlers to any fishing activities are

particularly contentious.

! Robert J Surtees, “Treaty Research Report: Malinittsland Treaties,” Treaties and Historical Resha
Centre, Indian and Northern Affairs Canada, 1986.
2 Peggy J Blair, “Settling the Fisheries: Pre-Cogfation Crown Policy in Upper Canada and the Suprem
Court’s Decisions iRR. v. NikalandLewis” Revue générale de drp81, (2001):158; Douglas Harris,
Landing Native Fisheries: Indian Reserves and FighRights in British ColumbjgVancouver: University
of British Columbia Press, 2008):32.
% Reginald Good, “Admissibility of Testimony From hiChristian Indians in the Colonial Municipal
Courts of Upper Canada/Canada We¥tjhdsor Yearbook of Access to Justieg, (2005):90-91
* Alexander MorrisThe Treaties of Canada with the Indians of Manitabd the North-West Territories,
Including the Negotiations on Which They Were Baard Other Information Related Thergf@oronto:
Prospero Books, 2000) Reprinted from 1880 Belf@t#sk and Company edition:311.
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Figure 13: Indigenous Fisheries of Wikwemikong, @87
This sketch map is an example of using geograplhegal instruments to negotiate claims to an incayss
fishery. Notice Lonely Island in the lower rightroer.

TheGlobegave a “narrative of the facts” that “induced @avernment to have recourse

to the very decided measure of sending” a “largeedrforce, to assert the supremacy of the
law.”® TheGlobesituated their readers by first placing the cabfliithin the historical-

geographical context of treaty negotiations withDagall in which the indigenous peoples

“surrendered their claim to its exclusive possessi@ claim founded on the alleged gift of the

Island to the Indians by the Great Spirit Manitang also on the somewhat more tangible title

®> Adapted from “[Wikwemikong Reserve no. 26. Plarpaft of Manitoulin Island showing areas asked to

be reserved for fisheries by the Indians] [cartpgrematerial],” 1876, National Archives of Canada,
RG10: Department of Indian Affairs, Volume: 1972eF5530, Access Code: 90.

® “The Manitoulin Islands — Outrages by the Waquiorak Indians — Armed Force Sent to Arrest Father
Kohler and Other Ringleadersihe Daily GlobeToronto, Canada West, 27 July 1863, Volume: X%, N

183:2.
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supposed to be derived from an arrangement mat@3@ by Sir Francis Bond HeaThe 1836
treaty explained that the Manitoulin chain was @S$tdesirable place of residence” due, in part,
to “being surrounded by innumerable fishing islafftilark Walters suggests that if the
objective of the 1836 Manitoulin treaty was to ‘aea reserve in which Indians would fish and
hunt free from non-native encroachment, that piepasild not have been accomplished if there
existed a right of non-native access” to the indayes fisheries.

It was relayed to th&lobes readership that two Manitoulin Island chiefs,onfere
“two of the largest farmers on the Island... havirgressed themselves favourably” to the
Manitoulin Island Treatyf 1862 were “forcibly taken out of their homednsported to
Manitowaning, the administrative seat of Indianaif§, and “warned under penalty of death”
that they must never return to Manitoulin Isldh@n 17 December 1862, the families of Charles
De La Ronde and Jean Baptiste Proulx were inforipyean envoy from the “head chief of
Waquimakong” that they must also ledv@he order was reinforced by the removal of theesto
that provided heat to the familiés.

The families were taken by boat to Wikwemikong,Ugiat before the Council on the
following morning, and informed through the Couiwxihterpreter that they were banished from
Manitoulin Island"* De La Ronde’s attempt to find recourse by askiegrission to speak with
the Government agent at Manitowaning was futileabnee the Wikwemikong First Nation upheld
that they “did not care about the Government agettie Government either that they had laws
of their own, and whoever would not obey those lawst be removed off the Islantf.Charles

De Lamorandiere wrote a letter to the editor of@h@beto put forth his own views in response

" “The Manitoulin Islands,” 1863, Op. Cit.:2.
8 Despatch of Sir FB Head to Lord Glenelg enclosiregforegoing treaties, 20 August 1836, (Toronto),
“Ontario — Copy of ‘Sir Francis Bond Head’s TreaB8fgned at Manitowaning in 1836 in the Matter & th
Islands on the North and East Shores of Lake Hu€opies of Robinson Superior, Robinson Huron and
Lake Sincoe [sic] Treaties and Correspondence, fReddemoranda and Claims Relating to These
Treaties,” 1896-1897, National Archives of Cand®i@10: Department of Indian Affairs, Volume: 2848,
File: 175,258, Access Code: 90.
® Mark D Walters, “Aboriginal Rightdylagna Cartaand Exclusive Rights to Fisheries in the Waters of
Upper Canada,Queen’s Law JournaPl3, (1998):308.
19 Chiefs “Taikoma and Keechee Baptiste” were repiytasked to leave. From the similarity in names,
despite spelling, it is probable that at least ainthese Chiefs was one of the two Wikwemikong aigres
?11‘ general approval on the 1862 treaty. “The Maritolslands,” 1863, Op. Cit.:2.

Ibid.
2 bid.
' bid.
“ Ibid.
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to their “Manitoulin Island Outrage” articfé.He asked th&lobewhy their story on the
banishment of De La Ronde and Proulx did not erplaat they were “in the habit of giving
spiritous liquor to the Indians, contrary to laW e Lamorandiere took the view that the word
“lawless” might be applied to De La Ronde and Prprdther than solely to “Indians,” as well as
to “a good many others besides, including somechssof the Peace of this neighbourhotd.”
Certainly, indigenous and colonial principles ofrland its proper enforcement differed.

Membership in the state was also a feature of $wodrse of conflict on Manitoulin
Island. To thesGlobe the most prominent fact was that the “leadingitspin the Waguimakong
band, who, if they had their will, would prevensiagle man from setting foot on the Great
Manitoulin or any of the adjacent Islands, areifpmers.*® Charles De La Ronde was “a
Canadian by birth” and Jean Baptiste Proulx waséphew of a priest who served on the Island
“before the arrival of the foreign Jesuit priestsProulx’s father lived in Wikwemikond.On the
borderlands of Manitoulin Island, De La Ronde cledhthat “those actively engaged in the
perpetuation of this outrage upon him were allifpmethat is, American Indians, with two
exceptions.® De Lamorandiere disputed applying the word “foneig” to persons who “left
their all to come and live under the British Govaemt by the invitation of an English Governor,
Sir Francis Bond Head” De Lamorandiere insisted that they had allegiaadke British
Government “from the first American war, in whidfetr ancestors shed their blood in defending
the British flag, and again during the years 1812 and ‘14, their fathers fought alongside of the
British soldiers, and during the rebellion of 183%As the Canadian state was forming, and
imperial priorities shifted, insights into indigamcontributions faded.

Since Proulx went to his father’s house in Wikweonig and refused to leave, a

compromise was made that he could move four milesthe bush if he would depart Manitoulin

15 De Lamorandiere was involved in tRéoughboyincident in that he passed a message to lawyén Bla
that Gibbard would be in contact about the incidatgr. Chas De Lamorandiere, Killarney, Lake Hur®n
August 1863, “The Manitoulin Troubles,” Letter teetEditor,The Daily GlobgToronto, Canada West, 8
August 1863, Volume: XX, No. 194: 2; D Blain, “THeoubles on the Manitoulin,” Letter to the Editor,
The Daily GlobeToronto, Canada West, 3 August 1863, Volume: XX, 189: 2; “Inquest on the Body of
Mr. Gibbard,” 1863, Op. Cit.:Front Page-2.
16 [lhiA-

Ibid:2.
7 bid.
18 “The Manitoulin Islands,” 1863, Op. Cit.:2.
19 ythi
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%2 De Lamorandiere, 1863, Op. Cit.:2.
23 1hi
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Island in the spring’ Jesuit priests at the mission at Wikwemikong veareused of “exciting the
Indians to the perpetuation of outrages” such ssbigmishment. Proulx’s father, also asked to
leave by spring, gave a deposition to colonial ertiles that his order of removal was made
“‘under the dictation of the Jesuit priests of Wiagakong, who openly say they are independent
of the Government, and can make their own lawshein bwn lands’.” The Superior at the
Mission, Father Kohler, was especially singledasihaving, according to reportage of Gibbard'’s
deposition,

denounced the Commissioner of Crown Lands, theimagent, and other Government
officers, as highway robbers; declared that Rusathnever perpetuated a more
villainous or infamous cruelty than that committedthe Commissioner of Crown Lands
in robbing the Indians of their lands; said thahi# Indians had taken his advice, instead
of signing the treaty, they would have armed, aaltbd the Sioux Indians to their aid;
that he would himself have led them on, to drivergwhite man off the Indian lands,
and made for the British Government a more costtylsloody war than the Indian
mutiny, and that as their priest he was readyrolamself and die for them.

In June, following the banishments, Fisheries Cossioner Gibbard visited the traditional
indigenous fishing grounds off Lonely Island. DeRande, the Proulx families, a trader from
Owen Sound named GL Newcombe, and “Fishing Chies&¥gecsceck, a native of
Waquimakong, with his sons” were engaged in theelytsland fishery. De La Ronde and
Proulx expressed their concern that they wouldebgorved from this island as well and asked for
government protection.

The form of state protection that Gibbard gave aiagmbolic dismissal of indigenous
laws and self-determination. The settler familiad been found fishing without the consent of
their own government yet with the, at least, pattkerance of indigenous governments
demonstrated by the presence of Waseegecscedkistiieg Chief. To these settlers acting
outside of the laws of their state, Gibbard gramstegasonal license for the south half of Lonely
Island “with the understanding that any peaceaitbveell disposed Indians who did not
interfere... should be allowed to fish.” As the oimigigenous persons from Wikwemikong “who
really make a business of fishing,” Gibbard aldermad Waseegecsceck and his sons a license for
the fishing grounds on the north half of Lonehalsil. Waseegecsceck “dare not take one, or hold
any communication on business matters, with angefof the Government, such having been
strictly forbidden, under the penalty of banishmepnthe law-makers of Waquimakong.” The

law of Wikwemikong was far from immaterial.

%4 The discussion on this page is based on the fillpwource: “The Manitoulin Islands,” 1863, Op..Git
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Gibbard’s estimation of Waseegecsceck’s fishingfras reveals narrow colonial
ontologies of resource extraction in which profiliapdrives the scale of extraction. While
Waseegecsceck and his sons may have had “morameefshing rig than all the other Indians
put together,” this did not preclude the importaatéhe fishery to the other indigenous fishers
who relied on it> David Blain, a Toronto lawyer on vacation who wbladter represent
Oswanamkee in Sault Ste. Marie, made referenceém ‘of respectability who know their
circumstances” when asserting that the Wikwemikioagd lived for “about five months in the
year exclusively on fish” and occasionally haditesort to the use of slippery elm bark and buds
of trees.® Since its importance lay in its place within ineligus lifeways rather than profits,
small-scale use that maintained a healthy fishery more valuable than large-scale extraction.
In this light, the licensing by Gibbard of the fésly to Proulx for “$4 per annum, (mark the
sum)... laid him open to the suspicion that he ingehdather to famish the Indians than benefit

the Government, se[e]ing that the license was @s&ure$4.”’

Gibbard’'s conduct is entirely in
keeping with Douglas Harris’ finding that by empiloy “myriad colonial strategies designed to
induce fear, foster division, create truths, argiratate the other, the Canadian state replaced
indigenous fisheries law with its owRPNonetheless, th@lobeclaimed that, prior to his death,
as Gibbard was “making arrangements” for leasislgdiies, he was also reserving areas for
Manitoulin Indians®®

On 28 June, Gibbard gave Father Kohler a note &stijjug him to explain to the
Waquimakong Indians that they must not trespad3eha Ronde’s grounds”Kohler “called
in a number of the Indians” and he and Father Sehworked themselves into a great passion”
despite Gibbard “having requested them to behawenianner more becoming.’Kohler is
reported to have said that “if he was not a pri@stwould have his (Gibbard’s) heart’s blood,”
that Gibbard “had no business there with the Britiag flying,” and that “if the Indians were
men, they would arm and follow him, and drive evehjite man off” of their indigenous

territories™
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Upon hearing of plans to evict the new licenseesiftonely Island, Gibbard drafted a
notice to the Head Chief warning him of what theggoment response would be to this
eviction® When he discovered that the Chief was absent frame, Gibbard proceeded to
Lonely Island. Gibbard was eating dinner in Prasilxbuse when he “heard drums beating and
men shouting” as the eviction party arrived. A “ityrnamed Lawa-anameekee” read a written
statement of eviction. Gibbard, the representaif\@ate law, avowed that this would not occur
in his presence and “on the Indians moving forwarchlled on his men,” who were waiting in
their boat, to “land and bring their revolvers.”eél@viction party attempted to prevent the boat
from landing; however,

Mr. Gibbard ran forward to the beach, and standetgveen them and his boat, pulled
out a hunting knife and threatened to strike thst fndian who meddled with his men.
One of the Indians brought from one of the bodtsg knife, with a blade of 18 inches
or thereabouts, and came towards Mr. Gibbard, isuhlen meanwhile were landing,
revolvers in their hand, and the Indians did natklit prudent to commence an attack.

During the discussions that followed this stand-Gfibbard “read the law to the Indians, and
assured them that if they took the law into th@mndands, and committed outrages” they would
be punished. In turn, the eviction party explaitiet they “had nothing to do with the
Government or with the British laws — that they ladr@ady removed various parties from the
Manitoulin, and, although the Government agents gay would be punished, no punishment
had come.” The eviction party’s response was baadtheir own legal position that “all the
islands in the lake were theirs” and they would pemit any fishing to continue without their
consent. Gibbard refuted this argument, proclaintirag “their island was the Queen’s, and that
they were subject to her laws.” The leader of tietion party refused to take the notice that
Gibbard had prepared for the Head Chief.

The language of protection in early indigenous-gorent negotiations implied that
agreements would safeguard their communities framte” settlers and settlement. Blain also
traced the dispute to this pofitNonetheless, he presented a different perspeicti@obe
readers than did their columnist. As Blain desdatilbeGibbard “got into difficulty” and the
consequent “breech was widened at every meetlhfinélly he threatened to run a line dividing

the island, or a part of it, in the face of all opjtion, and boldly stated that he would clear the

3 Unless otherwise indicated, the discussion onpthge is based on the following source: “The
Manitoulin Islands,” 1863, Op. Cit.:2.
3 Blain, 1863, Op. Cit.:2.
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way for the compass with his revolvé?.The Wikwemikong eviction party, believing that
Gibbard “acted on his own responsibility withoue anction or approval of the Government,
asked to see his instructions before they wouldniiLibSince Gibbard refused to prove his right,
Blain reasoned that it was “not difficult to undersd how the Indians would resist” what
appeared to be the actions of an unreasonablerdaful individual.

Blain relayed the Wikwemikong case that the fishmmythe south side of Lonely Island
“was never ceded nor surrendered by them” in ti&2 Manitoulin Treaty Their rationale had its
basis in their own legal principles. First, that tindians hold their lands as tenants in common,
and it is stated that the signatures of all théigmwho are as such interested, were not obtéined.
Second, in acknowledgment that the “Chief has aiiyhtw negotiate... there are many Chiefs
among the Manitoulin Indians, and the signatureslloirere not obtained.” Since they did not
sign the treaty, they reasoned that the “docunteelf imust testify, that there is not the signature
of one single Waquimakong Indian Chief.” Third, $kavho did sign the treaty were “by the
Government Agents unduly and improperly influengedifferent ways.” Fourth, that while
treaty negotiations were underway, it was not ustded by the indigenous persons that Lonely
Island, or its fishery, were part of the discussioifth, if it were correct that the island had bee
ceded, “they understood while the negotiations weiag on, that the effect of the cession was
not that the whites should drive them off the idldout that the Government should protect them
in their possession against intruders.” Blain codesl that, if this were true, the Wikwemikong
First Nation was “doing nothing illegal in assegtitheir rights” to the indigenous fishery.

Although, according to Gibbard, after the confroiota the eviction party departed to
Wikwemikong to hold a Council on the matter, aslfaitll was about to leave Lonely Island, half
of the party returned. It was anticipated that the other half would retlater “some 40 or 50
strong, and armed”TheGlobereported that the eviction party took the positiaat, “if Mr.
Gibbard would stay there another day he would ¥itd had the power:® Gibbard replied that

he was too busy to stay and promptly left Lonelgrid®

3 Unless otherwise indicated, the discussion onphge is based on the following source: Blain 1883,
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4.2 Applying and Subverting the Law

In a sworn deposition, De La Ronde and Proulx sedescribed their forcible eviction
from Lonely Island by a large party from Wikwemilggrsome of whom allegedly said that they
“acted through their priests’ advice, and that sofiem came unwillingly, knowing that, if
they had refused, they would have been banisffe@&hishment is one form of indigenous law
enforcement.

The growing Canadian state had another. It deplaytstrong force to assert the
supremacy of the law, and to bring down for tried thief perpetrators and abettors” in the hopes
that “punishment of the ringleaders may have tfecebf awing the rest into submissioh.”
Peggy Blair explains that Gibbard responded td_theely Island removals by taking a “posse” to
Wikwemikong:? Gibbard’s demonstration of law enforcement inchlitieo sergeants and six
officers from the Toronto Police, the High Consesbbf Barrie and Collingwood, and fourteen
other merf? As theDaily Globedescribes, Gibbard intended to arrest the “rirgiées” including
Kohler Gibbard disclosed that there were approximatélgeh “refractory Indians to be
arrested that could not be controlled, but thatréspectable Indians would assist us in securing
them.”® Harring underscores the “legal structuring” of it863 fishery dispute: the indigenous
peoples avowed that they had a sovereign prer@ggdithe protection of their fishery yet the
provincial government deployed a large companyadicp to arrest “what amounted to an entire
band on petty criminal charge¥.Gibbard was overly-confident in the effectivenebthis show
of force.

At Wikwemikong, an “armed standoff” ensued withlarfje party of Ottawa warriors,
some 300 in numbef? After arresting the priest, a melee broke out licly one man was
thrown into the water, Gibbard ordered that thegirbe released, and Gibbard’s men again
retreated® De Lamorandiere observed that, in the face of &ittls armed force, the “Indians

said that they were willing to go down if legallyramoned, but would rather die than go
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handcuffed like criminals? When Gibbard heard this refusal to go in handgiigs‘promised
that he would not take one of them prisoner, if/tveuld appear if summoned’"Sidney
Harring explains the compromise as a matter ofudeplegal status and jurisdictidhwhile the
Wikwemikong group “would not appear before any @otaourt, in accord with their position
that the province had no jurisdiction over them.eytlvould agree to appear before a
government hearing, consistent with their positisriallies of her majesty.’® Gibbard’s
subsequent actions do not reflect this agreement.

As the “posse” stopped at Bruce Mines on their wa8ault Ste. Marie, Gibbard spotted
a “member of the Wikwemikong Band and arrested &itmough Oswanamkee had not been
involved in the incident” on Manitoulin Islartd Oswanamkee was handcuffed and taken before
the court in Sault Ste. Marfé.

Blain, Oswanamkee’s legal representative, desckkbard’s testimony that, having
requested that the “Indians” assemble to discuess ‘thghts, a dispute arose, and Mr. Gibbard
fearing difficulties, ordered them to dispersewttdch they paid no attention,” causing him, quite
literally, as a magistrate in the District of Alganto read th&iot Act™ Blain conveys the
preposterous and tragic circumstances that “thdendfdhe Indians might be tried, and, if
convicted, the penalty under the statute woulddshd even though few of the Manitoulin
“Indians” could “understand the most ordinary disse in English,” much less tiRiot Act™®

Gibbard’s multiple authorities to act as an agénhe government on the colonial
frontier of Canada West left little recourse foe tanitoulin Indians in the courtroom. Gibbard,
acting as

magistrate... took the deposition of Mr. Proulx...iss@ewarrant to the constables,
directing them to bring before him... the Indiansréire named... then he went as a
constable to make the arrest under this warrarg.\ildrrant was issued on an alleged
breach of the Fishery Act, but the Act authorizedsach proceeding. — He, however,
arrested the Indian on it, and carried him to S&tédt Marie, where he called together the
magistrates of the place and stated the offenbe that contained in the warrant... laid
further information, which went to show that théspner was guilty of 8 or 4 indictable
offences, one being the refusal to disperse afeeRiot Act was read.
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The magistrates dismissed Blain’s argument foldéfense that the “whole question is one of
title” with the decision that producing a fishirngdnse was predicated on the presumption that
the property belonged to the CrowrPresiding in Sault Ste. Marie, Territorial Judgé¢he

District of Algoma John Prince found Oswanamkeple to be indicted for riot and forcible
entry, on the unrecorded sworn testimony” of GillbbaWhile Oswanamkee awaited trial, Prince
allowed bail of one hundred dollars by the accues®di sureties of fifty dollars each from two
priests.
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Figure 14: Manitoulin Island Connections Within @da West, 18

Manitoulin Island has been mapped into linear dtateas Canada West extends into the colonialiforithe legal
and geographical connections between Manitoulitljr@@ood, and Toronto are featured in this chapter

*8 Blain, 1863, Op. Cit.:2.
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WC Chewett, 1865, Alexander E MacDonald CanadiaolieCion #494, R11981-135-7-E, Microfiche
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4.3 Submerging the Law

The seemingly bizarre situation that the entiraigravho travelled to Sault Ste. Marie
departed the city together on the same sailing®tteamshiploughboyis an uncomfortable
reality of the geography of life on Lake Huron laattitime. Several days passed between
Gibbard's disappearance from tAmughboyand the discovery of his body a mile off of Little
Current floating upright, arms extended, head cseduinches below the surface of the witer.

During that time, Blain assisted Captain Smithniquiring into Gibbard's
disappearanc®.Already, Blain felt it necessary to make it knothiat he was “inclined to think
that the Indians did not throw him overboafdWhile Gibbard was still mysteriously missing,
theNewmarket Eraeported that many of the passengers on boarltdughboy‘declared that
the Indian must have killed him and thrown him deard.®* TheEra advocated, if Gibbard's
“pblood... be found in their skirts, they ought tornade to suffer the penalty of their crime, —
while the Jesuits should be banished altogethen fre Island, and other spiritual guides placed
over them having respect for the British laf%ThePloughboytransported Gibbard’s body back
to Collingwood on 5 August 186%.

‘ Tnovau;w. 8TEAMER
TPLOUGHBOY?”
! WILL k& NE Kk TRFS FEoN ooiyawlod 1o |, )

BAULT STE. MARIE, BRUCE MINES,

AND INTFRMEDIATE PORTR,

ON THURSDAY, THE 7th INST.

Figure 15: ThePloughboyResumes Servite

61 At the time, Little Current and Wikwemikong, theter loosely defined, were sub-ports of Sault Ste.

Marie. Until his death the previous month, Manitowey Indian Superintendent Ironside had actedas th

landing waiter and received $200 for these serviteguest on the Body of Mr. Gibbard,” 1863, Op.
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Gibbard had not been seen on Etheughboyafter the early hours of the morning on 28
July 1863 As reported following a Coroner’s Inquest into teath, the events of that night
were extremely contentious and involved issuesadé,” class, religion, law, intoxication, and
violence®® On 12 September 1863, the Coroner’s Jury broughtdict of willful murder by
“person or persons unknowf. TheGloberecorded, “[u]pon no man had well-defined suspicio
fallen, that we are aware o7f1.’Despite this conclusion, Good remarks that it Vedleged that
Osaw-Ani-Mikee was responsible” even though he m@scharged for the murder and his earlier
charge was dismissed because of lack of suffigeistence’” Rumours took hold of this deeply

mysterious, and nationally-important, story.

4.3.1Toronto Recriminations

The case was of such great import that SergeantfM@jmmins of the Toronto Police
Force, one of the large group whom Gibbard led &mitbulin, was the subject of great scrutiny
by the Mayor and City Council for his role in thigagr. Toronto Councillor Bennett exclaimed,
the “blood of the murdered man, and the tearsefmidow and orphans, as also, the voice of the
citizens of Toronto cry aloud” for Cummins’ dismas$® Alderman Metcalf claimed that the
Council had a valid interest in the matter as drtéeir “fellow citizens had been hurled out of
existence, and a foul and bloody murder had beemgtied in [their] midst.* Gibbard was an
influential figure in expanding the lawful reach@Canada West. His death shook the legal
foundations of colonial society.

The Mayor read a letter to the councilors from Cungndated 23 October 1863, in
which Cummins repudiated the “cruel charge by iogtion of murder fastened” on hifh.
Cummins was criticized for having found seven Ror@atholic individuals to respond to

Gibbard’s request for men when the situation inedlthe arrest of a Roman Catholic Priést.
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Cummins protested that he was “entirely ignorarthefnature of the duty to be performed” when
he chose his mefl.The Mayor supported Cummins by stating that Giblverd asked him

whether the Commissioners of Police would assigmmien to “assist him in executing the
commands of the Governmentnot upon priests, as had been erroneously supplsedgainst

some refractory Indians” on Manitoulin Islaffd.

4.4 Another Fishery “Outrage”

As settlement continued on Manitoulin Island, tisedrd between indigenous power and
the prerogative of the state to enforce law comithio reverberate. On 28 October 1875, the

Toronto Daily Globeannounced another “Outrage by Manitoulin Islardidns.™

From the pen
of the correspondent, this “serious outrage” wasrimitted by the Indians of Manitoulin Island”
when they removed fourteen thousand yards of rebfitiy packages of fish from two
Collingwood fishers off Squaw IslariiAllegedly, one of the fishers thus “robbed was ago
the party who some years ago accompanied Mr. Gibieainvestigate a similar outrage on the
part of these Indians, and it is thought that ladething to do with the present ca8eThe
argument that the individuals from Wikwemikong wdyaplied this enforcement measure were
“acting under instructions” of DIA Visiting Supetendent Phipps was dismissed by the
newspaper correspondent because the nets werataaitpdour miles beyond the land boundary
of the reservé&” Such a high level of “indignation was caused amtvegfishermen by this
outrageous act that it was with difficulty they weestrained from going in a body and taking
summary vengeance on the Indiafidlristead, the fishermen approached the government.
The newspaper columnist darkly communicated thetfes if the government did not
“give satisfaction... the consequences may be seramuthe fishermen do not feel disposed to

submit quietly to such treatmerit.In reply to an alarmed Indian Branch, Phipps deéel that
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the “Indians” were only “exercising the power and/jreges conferred upon them as Lessees, by
the Fisheries Act (sec. 13)” in removing a “consddide number of nets which they state were set
in trespass within their fishery, and deliveredthe my charge, to be dealt with according to
Law.”® Phipps supported them in laying a complaint agahestwo fisher§® Summons were
drafted for the parties involved in the dispute,samla Magistrate as well as a Visiting
Superintendent, Phipps could examine the 8aSice the fishermen did not respond to the
summons, only the evidence of the Wikwemikong Indiavas heard by Phipps and GB Aubrey,
Fisheries Overseéf Although the case was postponed, Phipps offeredpimion that the
Wikwemikong “Indians” seemed to have “acted witkearforbearance” and did not appear to
have “in any way exceeded the powers the Law cfgdeupon them for the protection of their
Fishery from trespas§?Phipps and the Aubrey investigated the chargesiddhe fishermen
guilty, and fined them twenty dollars each withtsas addition to the forfeiture of their nets and
fish.°

Indigenous rights to lands and resources were ¢anghe middle of clashing legal
ontologies and unequal membership in the statefiShermen appealed to the Department of
Marine and Fisheries. The departmental Ministentgai out to Aubrey that Phipps, “under his
authority as a Magistrate and lessee of the tristgain their behalf,” could order that the nets
and fish be seized; however, “Indian” wards ofdtee could not take it upon themselves to
apply the law and seize nets and fish under thvair leas€” Since the Minister of Marine and
Fisheries judged that the fishers had not trespasseaters under lease to the Wikwemikong
Reserve, he concluded that the “Indians” could éld responsible for “illegal conduct®The

Minister of Marine and Fisheries

8 Phipps to Minister of the Interior Indian BranéhiNovember 1875, (Manitowaning), “Manitowaning —
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perceive[d] that throughout these documents fisk&tons are mentioned as belonging
to the Indians and reserved by them for their estetuuse. It is inferred, therefore, that
some strange misconception exists at the bottamioaffair ... Whether it is
attributable to ignorance or perversity respecfisigng rights in the neighbourhood of
Indian lands, does not yet appear. Probably thediaris believe or are instructed that
there exist reservations of Indian fisheries’ tachithey have exclusive right —
irrespective of fishing leases or licensés.

Aubrey was instructed to “inform the Indians... thatpretensions to exclusive fishing rights
will be recognized” in no uncertain terms becaube ‘public” had already “suffered trouble and
expense through violent proceedings in the sanghheurhood.* Assuredly, as wards, Indians
were not considered part of this public.

Furthermore, the rights of the convicted fishermene extended further into indigenous
territory because their “just” access to a licensas contingent on the Indian Superintendent
granting permission to use reserve land for drifregfish® While Aubrey was ordered to
suspend the conviction that was formed jointly viatiipps, the Minister of Marine and Fisheries
could not casually overturn Phipps’ judicial auityor® The Minister forewarned Aubrey that the
fishers might “protect themselves at law” and sg&knages if Phipps pursued the collection of
fines?’ The Minister of Marine then wrote to Deputy Mimisbf the Interior Meredith informing
him that theex partedecision had been revised through a Member ofaPaeht® In this way,
the caution was passed on to the Indian Branchowittlirectly challenging their legal position as

guardians or their judicial functions.

4.5 Dispensing with Lonely Island

Administrative rights to Lonely Island were claimieg the Department of Indian Affairs
until the protracted jurisdictional quarrel invaig issues of “title to the Islands in the Great

Manitoulin group,” was finally resolved in 1923In 1891, Lonely Island was still “claimed by

9 NF Whitcher, for the Minister of Marine and Fistesrto Fisheries Overseer GB Aubrey, 28 December
34875, (Ottawa), “Manitowaning — Correspondence @amag Seizure of Nets,” Op. Cit.
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% “Disposing of light-house site on Lonely Islandite Department of Marine and Fisheries,” Departmen
of Indian Affairs, 22 February 1913, “ManitowanirgApplication From the Department of Marine and
Fisheries to Purchase for Lighthouse PurposesAtfs of Lonely Island Situated Contiguous to the
Great Manitoulin Island in Georgian Bay,” 1891-19National Archives of Canada, RG10: Department of
Indian Affairs, Volume: 2597, File 120, 488, Acc&sde: 90.
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the Ojibways and Ottawas of Manitoulin Island amp®ne of those set apart by the Treaty
made between Sir Francis Bond Head and the Indiatsecome the property under the Crown

of all Indians who might reside thereof{”Although the island remained a fishing statiomeat
than a place of permanent settlement, Phipps sednit Lonely Island had been surrendered in
the 1862Manitoulin Treatyand was therefore “in the hands of the Departri8ht.he

Department of Marines and Fisheries had alreadytestea lighthouse on the island and requested
that the entire island be transferred into theirtam.'? By 1898, a sawmill was operating on
Lonely Island even though it was still officiallell by Indian Affairs “on behalf of the

Indians.™® To the chagrin of the DIA, the Ontario CommissioaeCrown lands had granted a
license for the cutting of timbé? The Ontario government continued to press thaind until
Assistant Deputy and Secretary of Indian AffairsLidan notified the Ontario Ministry of Marine
and Fisheries that Lonely Island would be categoras a “non-disposition by either

Government until the question of title” was detered’®> When, in 1913, the province wished to
officially secure lands for lighthouses, the praoblead to be resolved by obtaining the consent of
the Administrator of the Government of the Provio€®©ntario and the Governor in Council
because thindian Actrequired it'*
Island lighthousé?’

One hundred acres were finally set aside for theely

190 jas Phipps to Deputy Superintendent General ddtAd. Vankoughnet, 31 October 1891,

(Manitowaning), “Manitowaning — Application FrometDepartment of Marine and Fisheries,” 1891-1913,

Op. Cit.

1% Ipid.

192 Deputy Minister of Marine William Smith to DepuBuperintendent General of DIA Vankoughnet, 30

November 1891, (Ottawa), “Manitowaning — Applicatibrom the Department of Marine and Fisheries,”

1891-1913, Op. Cit.

103 Secretary of the DIA JD McLean to the Assistani@assioner of Crown Lands Toronto, 26

November 1898, (Ottawa), “Manitowaning — Applicatibrom the Department of Marine and Fisheries,”

1891-1913, Op. Cit.

104 Assistant Commissioner of Crown Lands White tor8cy of the DIA JD McLean, 30 November

1898, (Toronto), “Manitowaning — Application Froimet Department of Marine and Fisheries,” 1891-1913,

Op. Cit.

195 Deputy Superintendent General of the DIA PedleyBLeighton McCarthy, 8 April 1904, (Ottawa),

“Manitowaning — Application From the Department\érine and Fisheries,” 1891-1913, Op. Cit.; Deputy

and Secretary of the DIA JD McLean to Deputy Mieistf Marine and Fisheries, 26 December 1912,

(Ottawa), “Manitowaning — Application From the Dejpaent of Marine and Fisheries,” 1891-1913, Op.

Cit.

198 Section 46 of théndian Act “as amended by Sec., 1, of Chap., 14, 1-2 Gepprdvided that no

portion of any Indian Reserves shall be takenHergurpose of any public work of work designedaioy

public utility without the consent of the GoverniorCouncil.” “Disposing of light-house site on Ldge

Island to the Department of Marine and FisheriBgpartment of Indian Affairs, 22 February 1913,

“Manitowaning — Application From the Department\érine and Fisheries,” 1891-1913, Op. Cit.;

“Certified copy of a Report of the Committee of thivy Council, approved by His Royal Highness the

Governor General on the 27February, 1913,” 27 February 1913, “Manitowaningpplication From the
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4.6 Peroratio: Unceded Peoples and Places

Sympathetic accounts of the acquisition of teryitmr Canada are inclined to linger on
the exploitively poor translation of European phldphies of land ownership into indigenous
terms. The focus of colonizing agents on land asbgect for ownership missed the mark for
many indigenous peoples who saw themselves asiatggtprinciples of use and protection on
the lands of which they are a part. While critigbased on this ontological incompatibility are
informative, they must go further in order to begse. Although they are part of the same earth
systems, Eurocentric ontologies naturalize a aison between lands and waters. Since holistic
indigenous epistemologies do not resonate withdbisal construction, from indigenous
perspectives, the agreements that they negotiagedding the protection and use of places
included lands, waters, and everything that waarags a place. In this way, the island fisheries
of the indigenous peoples of Wikwemikong were phtheir unceded territory. The inhabitants
of that territory were thus also unceded and, degpessures, desired to find ways of continuing
their own forms of governance.

When, through the 187@dian Act a pseudo-municipal electoral system was imposed o
the Manitoulin Island Unceded Band, they refuseddoept their apportionment from the
municipal loan fund® Phipps attributed this strategic decision to ttisttustful nature of the
Indian, and a feeling that injustice was done tlhetaking away their fisheries and renting them
to White men, which led them to fear that an attiewgs being made to take their land from
them.”® Although Phipps felt that he had gained some gilonrexplaining the fund, the
Unceded Band had “not yet decided to accept theeyicand werepaying considerable
attention” to work on the colonizing roads that eveutting through Manitoulin Island’

As this chapter has shown, the indigenous peoplstaaitoulin Island and the north
shore were not mystified, nor were they helplassheir sense of injustice: they were aware of
the legal assertions of the colonizing state arnti@promises that had been made to them. The
disputes that arose between indigenous peopletharitbntier state over differing ontologies of
land and territory were valid disagreements abloeiiegal geography of Manitoulin lands and

waters. As indigenous peoples continued to negotieir legal relationships with the state and

Department of Marine and Fisheries,” 1891-1913, Cip.
107 i

Ibid.
1%pepartment of Indian AffairdReport of the Deputy Superintendent of Indian Aff&i877 (Ottawa:
Maclean, Roger & Co., 1878):21-22.
109 i

Ibid.
19 pid.
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enforce legal order, their strength was met witstitity. Weakness may have fit with colonialist
self-congratulatory munificence; however, organizetigenous strength struck at the heart of
colonial legitimacy. If indigenous peoples weredtional societies inhabiting the land, then the
colonial state had no right to claim it. Therefaneligenous demonstrations of legal order and

power were interpreted as aberrant outbursts afwfol violence.
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Chapter 5

The Indian Act: Legislated Segregation

The 187andian Actentrenched an erroneous legal category into thelojging
Canadian state: the singular homogenous “Indiamieied of “civilization.” Colonialist
distinctions between “Indian status” and Eurocerttiltural traits associated with citizenship
were instilled in policies and legislation precef{®anadian Confederation in 1867, consolidated
into the 187@ndian Act and remain a challenging organizing feature afa@ian society.The
Indian Act albeit a revised version, remains in effect today

In the eyes of colonizing governments, a close whtx to be kept on “Indians” in order
to map a route through the precarious terrain sif@kative racial transformation. Matthew
Hannah'’s historical-geography of the late-nineteeantury imposition of US agency life on the
Oglala Lakota (Sioux) of the northern Great Plalascribes the way that the Indian Agents of
the US government would not allow Aboriginal persaif the reserve until they were considered
effectively individualized and immobilized such thie “deterrence of criminal or disorderly
behavior ceased to depend on immediate surveilfnCerresponding views were held by their
Canadian contemporaries. William Duncan of the Bethtla Indian Mission of British
Columbia, a man who was later lauded in the Canagenate as “one of the most successful
missionaries in the world,” launched into the sabgd surveillance as the “proper starting point
for commencing a right policy in Indian affairsy fwithout Surveillance no satisfactory
relationship can ever exist” between “Indians” #nel staté. Prejudicial assumptions that

indigenous peoples warrant invasive examinatiorcfioninal intent, and are particularly

! In 1850,An Act for the protection of the Indians in Uppem@da from imposition and the property
occupied or enjoyed by them from trespass andymuohibited the conveyance of Indian land without
Crown consent, exempted Indians from taxation,dewieed that Indians were not liable for the paymen
of certain categories of debts. A similar act imeo Canada offered the first definition of “Indiasm’
person of indigenous “blood” who belonged to ad#fiand their spouses and children; however, it was
amended the following year to exclude non-Indiatesianarried to Indian women. The 184Gt for the
Gradual Civilization of the Indian Tribes in the @adasrequired that an adult male candidate for
enfranchisement meet government standards of dua@cter, lack of debt, and fluency in English or
French. Thel857Civilization Actenshrined governmental distinction between indigersultural
identities, associated with reserve geographiassancess in settler culture off-reserve.
2 Matthew G Hannah, “Space and Social Control inAHministration of the Oglala Lakota (“Sioux”),
1871-1879,"Journal of Historical Geographyl9(4), (1993):428.
% Department of the InterioAnnual Report of the Department of the Interiortlee Year ended 30th June,
1875,Part |, (Ottawa: Maclean, Roger & Co., 1876.)Debates of the Senate of the Dominion of Canada:
First Session — Sixth Parliament, (Ottawa: AS Wandb1887):417-419.

92



dangerous when off-reserve, are deeply ingrainedareuthenic ideal that, rather than becoming
full members of Canadian society as indigenous lgspguarantine in controlled conditions on
reserves must enable “Indians” to become “white.”

In the eyes of colonial officials, “Indian” maleaversed a racial and geographical
boundary as they forfeited legally-recognized Indgatus, and the right to reside on a reserve, in
favour of receiving enfranchisement along with aretof band lands and funds. By crossing this
border, enfranchised Indians became new immigtarascolonializing country superimposed on
their own indigenous territories. In this way, me®s were calculated to function in a manner
similar to current Immigration Holding Centres wiagotentially threatening, legally suspicious,
or unqualified individuals are geographically segited in legal limbo while they are assessed
for fitness to join Canadian society. Even befoomf@deration, Sir Francis Bond Head's 1836
treaty had been described as a failed “schemeefoorting all the Indians from the mainland to
the Manitoulin Island*“Indians” were “foreign” to the colonizing stateathclaimed their
territories. “Indians” were expected to assimilatgerish as a result of constitutional incapabilit
for civilized existence. The ultimate goal of thiocess was to excise officially-recognized

indigenous identities from Canada and “return” resdands to the colonizing state.

5.1 Negotiating Legal Ontologies: First Nations Principes of Good Order

As Canada struggles to understand the vast ovegeptation of Aboriginal persons in
prisons, valuable holistic First Nations principtégestorative justice are considered newly-
permissible adjuncts to, rather than catalystsdieange throughout the Canadian criminal justice
system. The sense that indigenous principles halerecently been annexed to an entrenched
legal system tends to obscure important interastimiween indigenous and colonial systems of
law. Confederation did not completely negate indmes legal systems, or First Nations’ efforts
to negotiate within the Canadian system.

As PG McHugh explicates, in the face of Britishaohl law, First Nations asserted their
indigenous ontologies of order in a “historicalgdilism that runs from colonial foundation

through to the end of the twentieth century and the present”The English constitutional

* “The Manitoulin Islands — Outrages by the Waquiorak Indians — Armed Force Sent to Arrest Father
Kohler and Other Ringleadersihe Daily GlobeToronto, Canada West, 27 July 1863, Volume: X%, N
183:2.

®> PG McHughAboriginal Societies and the Common Law: A Hismfrgovereignty, Status, and Self-
Determination (Toronto: Oxford University Press, 2004):vi.
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system and common law were transplanted ontodeed so that First Nations “engulfed by this
system and once marginalized, perforce had totr&sdrin order to validate their claims and eke
as much as they could from their condition as dalired people.® For First Nations,
negotiating the legal ontologies of the colonizatgte was a strategy of survival.

Moreover, Mark Walters points out that, regardiesall the perceived faults of British
colonialism, in British colonial law legal systemsver simply disappeared; the indigentaxs
loci either continued at common law, subject to impéeigislation or Crown prerogative, or was
held not to have existed in the first plad=or example, in thBelgamuukvcase, Walters
pinpoints Chief Justice McEachern’s “unjustifialolgrrow” misconception of aboriginal rights
whereby “instead of defining aboriginal rights lopking to the continuity of (at least part of)
aboriginal law, and thus the rights which aborigjpeoples recognize among themselves,
aboriginal rights are said to derive from use acclipation of lands*The common law doctrine
of Aboriginal rights leads judges to consider the

continuity of Aboriginal ‘identities’. These idetigs (national, cultural, political, and/or
legal), and their concomitant territorial foundatsqthe lands and resources upon which
they were based) pre-dated colonialism, survigedfgctoat least) colonialism and, it is
argued, ought to be recognized and protected t@&kgond, judges seek to achieve a
sense of continuity of ‘legal rules and principlésiie to the common law tradition, they
prefer to locate the legal genesis of today's Adiiadl rights in old judicial precedent.
Third, the law of Aboriginal right is concernedsome way with ‘inter-systemic’
continuity: common law Aboriginal rights derive, prart, from the continuity of
Aboriginal customary legal systems, or at leaghelets of them, within non-Aboriginal
legal systems.

Walters defines the “principle of continuity” thetipports common law conceptions of
indigenous rights® Imperial common law established that

() in uninhabited territories acquired by discovand occupation or settlement, settlers
were presumed to be governed by English municgwalds their ‘birthright’, as adjusted
to local conditions; and (i) in inhabited terriies acquired by conquest or cession,
Parliament or the Crown could abrogate or altealltaw, but until this power was
exercised, local laws, institutions, customs, sghnhd possessions remained in fdfce.

For example, in 1803, a Cree “marriage custom watiet not as foreign law but as part of the

law of the British empire — there had beeclusivecontinuity of Aboriginal custorwithin

® McHugh, 2004, Op. Cit.:vi.
" Mark D Walters, “British Imperial Constitutionablw and Aboriginal Rights: A Commentary on
Delgamuukw v. British ColumhiaQueen’s Law Journal(1992):351.
® Ibid:352.
® Mark D Walters, “The ‘Golden Thread’ of Continui#boriginal Customs at Common Law and Under
the Constitution Act1982,”McGill Law Journaj 44, (1999):714.
10 {lhiA-

Ibid:715.
" bid.
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British law.”** Within this framework, granting Chiefs limited pemto legally regulate reserves

was both appropriate and practical.

5.1.1Wikwemikong Unceded Reserve: Regulations for the Matenance of Good Order

Since formidable state control has never had thaipotent presence that religious
ideologies confer on it, it has not succeeded tiwadn dismantling enduring indigenous ways of
life. The territories claimed by the Canadian statdude many different indigenous languages,
nations, and cultures and it is impossible to idigiat single shared code of indigenous law.
Nevertheless, indigenous communities reinforcengtismcio-legal systems that govern life.
Indigenous legal traditions, formed on the founmlagiof kinship and sustainable practices,
depend on deliberate communal decision-making ardhgce through the wisdom of elders.
Henderson explains that, by definition, thesegenerigights “do not depend for their existence
on consistency with British law’* Astounding resilience is drawn from indigenousobging to
the land. Nevertheless, the totalizing aims of wialbpower significantly destabilized the
functional structures of First Nations communities.

As Manitoulin Island opened for settlement, andgbeernment town of Manitowaning
grew, the internal order of Wikwemikong was disegpais colonial assertions of legal power
undermined the authority of the Chiefs. In 1874, Wikwemikong Chiefs attempted to negotiate
an agreement to recognize their roles as princigfadecietal order by outlining common
standards and agreeing that the Canadian leg&nsysould be invoked for more intractable
cases. In beautifully-scripted indigenous and Ehglanguage documents, the Chiefs and leaders
of the Reserve outlined regulations that were “prdpr the maintenance of good order” in their

community™*

2 The inclusive principle contrasts with the exchesprinciple of continuity which, as in the USAgse

local legal systems as foreign. Walters, 1999, ©p:717.

13 James (Sékéj) Youngblood Henders@yi‘Generisand Treaty CitizenshipCitizenship Studie$(4),

(2002):424.

14 visiting Superintendent of Indian Affairs JC Phspo the Minister of the Interior, Indian Branch. 6

February 1874, (Manitowaning), “Manitowaning — Mailin Island Unceded Reserve — J.C. Phipps

Transmitting Regulations for the Maintenance of G@Quder Established by the Chiefs,” National

Archives of Canada, RG10, Department of Indian ifdfavVolume: 1922, File: 2974, Access Code: 90.
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Flgure 16: Negotlatlng Regulations for the Malntmmaof Good Ordé?
By sending their regulations in both languagesChiefs asserted the parallel legal validity ofigahous words.

The Wikwemikong Chiefs’ regulations were sent tlgloWisiting Superintendent Phipps
to be legally approved by the Governor Generattoedance with procedures in the 1869
for the Gradual Enfranchisement of Indiastating that the

Chief or Chiefs of any Tribe in Council may fransepject to confirmation by the
Governor in Council, rules and regulations for fiiwing subjects, viz:

1. The care of the public health.

2. The observance of order and decorum at assesmdfltbe people in General Council,
or on other occasions.

3. The repression of intemperance and profligacy.

4. The prevention of trespass by cattle.

5. The maintenance of roads, bridges, ditches amckt.

6. The construction of and maintaining in repaisdfool houses, council houses and
other Indian public buildings.

7. The establishment of pounds and the appointofgmund-keeper¥.

15 Adapted from JC Phipps to the Minister of the finte 6 February 1874, (Manitowaning), Regulations
Dated 3 February 1874, Signed by Thomas Kinoshahteg, Avakegishik, Augustin Kissizizabonve, and
Levi Ekatinigakweskong, “Transmitting Regulation®p. Cit.
18 Phipps to Minister of the Interior, 6 February 487Transmitting Regulations,” Op. Ci#ct for the
Gradual Enfranchisement of Indians, the Better Mpamaent of Indian Affairs, and to Extend the
Provisions of the Act $1Victoria, Chapter 42SC 1869, 32-33, Victoria, c. 6, s. 12.
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The Wikwemikong Chiefs acknowledged the religioosghion of the Canadian state by
requesting that the “Highest Chief, residing in @iy of Ottawa” who had been “appointed by
God, to take care of the people living all over ldred called Canada... sanction these
regulations” and give them the “necessary powenforce them all over this land, over which
you are the Supreme ruler, for the peace and tititgtjof all inhabitants®’

In keeping with the needs of the community andstbeal mores that might be approved
of by the assimilative government, the Wikwemikeagulations declared,

1. Let there be a house where we can meet whea ithanything to be discussed.

2. Let no one be allowed to insult either the chimfthose appointed by them, or to
revile any aged person.

3. The meeting ought to be respected; no one sheudlowed to use any insulting
language or joke in the house, and whilst oneéskipg.

4. During the night time turbulent young men ardays should keep quiet in the
interior of their houses, and no one should bengdibout after the night bell has been
rung.

5. Yong girls especially such as are of a lightahter, ought to keep quiet in the interior
of their houses during the night time.

6. No one should bring wisky into this village.

7. No drunker should rode about, and if any orseéen drunk, he should be taken up
immediately and asked who gave him the wiskey,ibhd does not make the
declaration, he should be fined himself.

8. No one should damage any thing belonging torempalthough it may appear old or
useless.

9. No one should ill treat any animal so as toikithone without any exception, how
small so ever it may be.

10. No one should damage fences around fieldsralega or in any other place.

11. When orders are issued to make or repair thgst@very man ought to go to the
work, if he is in good health.

12. If any one is engaged to work, he ought todyee@, when he has finished his work.
13. If two persons make an agreement about songgtiiay are bound to stand by it as
far as it is just.

14. Let no one be robbed of his property.

15. Let no one take what belongs to another withawtng previously asked for and
obtained permission.

16. Let no one strike his fellow man, although berba state of drunkeness.

17. When there are fruit trees planted in a gaaidield, let no one steal the fruits there
of.

18. Let all the males of animals be altered or extept such as are deemed necessary to
remain entire.

19. Let no one keep a dog that use to kill or te bheep.

20. If any one willfully violates the regulatiortsgre written down, he is to be taken up,
brought before the Indian Chiefs in order to begpdiby them and he ought to submit to
their judgement.

21. But if any one does not submit to this judgetniea is to be given up to the english
court.

7 Phipps to Minister of the Interior, 6 February 487Transmitting Regulations,” Op. Cit.
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22. If any one having been summonded to desist fmmething continues nevertheless
thus doing worse, he is to be given over to thdiEmgourt™®

At the Wikwemikong Council where he was presentéd these regulations, Phipps was asked
to impress the “urgent necessity for sound reguiatbeing established by law, for preserving
order and regulating the internal affairs” of tleeerve, on the government Minister to whom they
would be sent? The Wikwemikong Council expressed their desireuh insobriety, restrain
“white arrivals running at large,” and prevent valigin to fence$’ The Council expected to go
beyond taking part in the creation of regulatidghgy saw the need to exercise “power... to
award punishment for infraction of such regulatidmg assessing monetary or grain fines as well
as public service through laboiiThe enforcement power of the Wikwemikong Counailid

be “subject to appeal” to Canadian authoritiesuhothe judicial power of Phipgs.

Phipps was of the opinion that some form of stpigr@ved local regulations were
necessary for the inhabitants of the Unceded Redmwause “respectable and well conducted
Indians” were “frequently annoyed” by inebriatedlarouble-making individuals who would
“refuse to submit to the decisions of their chidigtause they had “no power to enforce thé&m.”
The authority of the Chiefs of Wikwemikong was shiaky a changing socio-legal order where
the Canadian state claimed dominance. Ironicdily presence of a local Indian Branch
representative was ineffectual in establishing garalgr among both “Indians” and “whites.” It
appears that the hope was that, if colonial powatdcbe employed in support, rather than
subjugation, the grounded authority of the Wikweonigg Chiefs and leaders might meet common
goals of both societies.

The Indian Branch was not willing for this consie@rapproach to go beyond their
confines to the Governor General, as the Chiefgsestgd. Paradoxically, the very harmony of
these regulations was used against the Wikwemikdingfs. Vankoughnet, Deputy
Superintendent of the Indian Branch, observedrégilations 1, 2, 3, 4, 5, 6, 7, 10, 11, 16, 18,
19, 20, 21, and 22 were in accordance withAtiavhile regulations 8, 9, 12, 13, 14, 15 and 17

were “very elementary natural laws,” which, in ttese of regulation 9, would “prevent one from

'8 The original document’s spelling and terminologs been kept intact in this quotation. Phipps to
Minister of the Interior. 6 February 1874, “Tran#imig Regulations,” Op. Cit.

19 3C Phipps to the Minister of the Interior IndiaraBch, 16 May 1874, (Manitowaning), “Transmitting
Regulations,” Op. Cit.

2% |bid.
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killing a mosquito.* In the end, Phipps was instructed to relay thesamgss that “as they are
already in force either as part of the moral lasmhythe laws of the land,” it was not necessary to
confirm the regulations with the Governor Genehnalvever, if they could draft rules that aligned
with thelndian Actand would “be of practical benefit to their Banth& Superintendent General
might be persuaded to submit them to the Govermore@F° The Indian Branch also

determined that the Chiefs’ request for power tore the regulations with fines and labour was
beyond the power of either the Superintendent GéerGovernor General of Canada to
confer? In this way, the Wikwemikong Council’s efforts ise Canadian legislation as a basis
for negotiating practical socio-legal solutiongptoblems caused by the destabilization of
indigenous authority on the reserve, erratic regurieof settlement, and ineffective application of
state law were dismissed by the Indian Branch.

Meanwhile, by 26 May 1874, not long after the Chigfafted their regulations on 3
February 1874, the Canadian Parliament had assentenv Indian legislation. The 182t to
Amend Certain Laws Respecting Indians, and to BEx@srtain Laws Relating to Matters
Connected with Indians to the Provinces of Manitahd British Columbialiscarded the
provision for indigenous regulations and focusedhenlegal power of the state to deter liquor
traffic with Indians and on reserves, require hotestimony from Indians in criminal cases, and
mete out fines and terms of imprisonment. Enfraseiient was a “gradual” process that had to
be earned step-by-step and yet was presentediasvéable goal of “Indians”: a goal that some
might be so eager to accomplish that it was necgssa@aution that “any Indian falsely
representing himself as enfranchised under thisvhetn he is not so, shall be liable, on

conviction before any one Justice of the Peaciepoisonment” for up to three montfs.

5.2The Indian Act: Isolation and Transformation

The 1876ndian Actintroduced a chimera in the legal pantheon ofGhradian state: the
ghostly figure of a lone “Indian.” Thieadian Actwas a consolidation of previous legislation

constructed for the purpose of ending what wasghoto be a fundamental dissonance between

24 “Memo By Deputy Superintendent of Indian Affairdfankoughnet on Certain Rules and Regulations
Submitted by the Indian Chiefs of Wikwemikong, be Manitoulin Island, for approval by His Excellgnc
the Governor in Council, under the provisions & Act 32-33 Vic Cap 6 Sec 12,” “Transmitting
Regulations,” Op. Cit.
22 to JC Phipps, 8 June 1874, “Transmitting ReguiatibOp. Cit.

Ibid.
27 Act for the Gradual Enfranchisement of Indiah869, Op. Cit.
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“Indian” identities and capable membership in tten&dian state. The false division constructed
between indigenous identities and lawful existesidemore than relegate indigenous persons to
places of exception from full membership in the &dan state: it placed many aspects of their
existence outside of the law.

In thelndian Actsof 1876, 1880, and tHadian Advancement Acf 1884, the
Government of Canada claimed the right to direcilaterally, every aspect of life on the reserve
and to create whatever infrastructure it deemeéssary to achieve the desired end —
assimilation through enfranchisement and, as aecprence, the eventual disappearance of First
Nations.”® The 1876@ndian Actassumed that Indians must be divested of theigémbus
heritage in order to become individualized Canaditimens or die out as remnants of a single
“race” overcome both physically and culturally negter European civilizations. As guardians of
Indian wards, the administrative branch that becdmad®epartment of Indian Affairs held such
legal assimilative power that indigenous “tradispnitual life, social and political organization,
or economic practices could be proscribed as olestéw Christianity and civilization or could be
declared by Parliament, as in the case of thefobtiand sun dance, criminal behaviot.”
Evidence of organized indigenous cultures underdnthe foundations of a colonizing state
which located its legitimacy in the myth of clairginnorganized geographical territory for a
European Crown.

Justice Sinclair explicates the ways in which tsurred in the Canadian prairies.
Indigenous treaty negotiators were not ignorarheffact that they were

being asked to surrender their rights to excluase of large parcels of land. However, it
was also clear that they wanted lands for theiluskee use as tribal homelands — a
concept the government understood but that it smblantage of and perverted into a
policy to corral and control Indian movement andvgh *°

Part of the colonial plan was to prevent indigengnmips from gathering in meaningful ways. In
1884, amendments were made toltittan Actto outlaw indigenous Potlatch and Sundance
ceremonie$® The intent of Potlatch and Sundance laws wasaméwe tribal traditions from

their positions of importance in the lives of Alpnial people.® Prosecutions under these

28 John S Milloy,A National Crime: The Canadian Government and tesiéential School System, 1879-
1986 Manitoba Studies in Aboriginal History Xl, (Wirpeg, Manitoba: The University of Manitoba Press,
1999):21.
%9 |bid.
30 Justice C Murray Sinclair, “Suicide in First Nat®People,'Suicide in CanadaEds. Antoon A Leenaars
et al., (Toronto: University of Toronto Press, 199289-170.
L An Act Further to Amend “The Indian Act, 188@GC 1884, 47 Victoria, c. 27, s. 3.
32 Sinclair, 1998, Op. Cit.:169-170.
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provisions of théndian Actwere often carried out against traditional indigesleader®® When
convicted, the sentences involved hard labbur.

In turn of the century Manitoba, many of the innsaéie the Stony Mountain Penitentiary
had been convicted under these xenophobic falg.relocating indigenous leaders to carceral
institutions, their ability to provide direct guitiee was reduced and the colonizing government
effected a strategic demonstration of their hegémpower over indigenous communiti&sor
example, when a man from Kahkewistahaw's Band, &akkwan, was jailed for a month in
Regina for holding a “give away dance,” Indian AgéR Wright hoped that this “would have its
due effect upon the others” in encouraging feaheflaw and obediencé.

Sinclair establishes that federal and provincidhatties gave directives to prosecutors,
magistrates, and judges “exhorting and, in somes;akemanding that they sentence Indian
offenders harshly so as to make it clear to thediod tribesmen that they must abide by the laws
of Canada.® By quarantining indigenous communities on reserasoving indigenous cultural
influences, and exposing “Indians” to idealizedfisrof Canadian society, Indian Affairs hoped
that they would imbibe “white” culture and be rdlgidransformed. Loss of “Indian status”
through enfranchisement was more than an ill-caackereward for cultural change; rather,
Indian Affairs desperately hoped that it would ike@n ethnic metamorphosis from “Indian” to
“white.”

At times, doubts arose within the DIA that thisippl‘formulated for the purpose of
taking hold of Indians in their untutored state gnaldually educating them to fitness for the
status of full citizenship” would work because tlidgerved that “any halt in the earlier stages of
progression is the immediate precursor of retragoes and it may probably be asserted, that in
the more advanced stages of the march, the faduge on, is in some degree, fraught with
kindred danger® The danger in the later steps of the march wasbtnads would turn their

knowledge of the colonizing state to the purpogeseouring indigenous self-governance rather

3 Sinclair, 1998, Op. Cit.:169-170.
** Ibid.
*® Ibid.
*® Ibid.
37 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended 30th
June 1898(Ottawa: SE Dawson, 1899):136.
% Sinclair explains that these directives were pafaily influential because “magistrates did ngograny
type of judicial independence, holding office ‘4gsure’ of the government” and “most of the magiss
in the Northwest Territories (before the westerovprces were created) were employees of the federal
government, foremost among them being Indian agerd<RCMP (NWMP) officers.” Sinclair, 1998, Op.
Cit.:169-170.
%9 Annual Report of the Department of Indian Affai898, Op. Cit.:xxvi.
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than assimilative enfranchisement. Reserves, there more than places of paternalistic
protection for the enculturation for Indians: thegre seen as places on which to confine
“Indians” for the protection of Canadians.

Legal “Indian status” and segregated lands weratgosely linked in the geographical
imagination of colonizing minds that, as Robin daBrownlie elucidates, whether they had
formally engaged the enfranchisement process or‘lmalian agents who made the decisions
about status and benefits tended to view long-teffireserve residents as non-Indidh.”
Geographic proximity encouraged the converse ak wel

Some individuals were referred to as ‘halfbreedshon-treaty Indians’ but given relief
and other assistance by the agents. On the othdr kimce non-treaty Indians and those
belonging to a different band had no legal rightaside on a reserve, they could be
summﬁ\rily expelled by the agent. DIA officials tHuactioned as gatekeepers to Indian
status.

Department of Indian Affairs officials kept a wamatch on persons who did not have Indian
status yet maintained social and familial tiese®erve communities.

Although enfranchisement could occur without anvitiial's consent, the requirements
for enfranchisement could also be used as a gaordeoiv not to qualify by those who would not
officially discard their indigenous identities iaviour of voting in a social system that rejected
them. Indigenous identities persisted and resenaeant to be temporary sites that would later
become available for other government uses, remapaces of exception from adult
membership in the Canadian state. In this wayiustindians” were socially, legally, and
geographically segregated from public life. Morageeracialization of diverse indigenous
peoples stereotyped certain phenotypical and @lltraits as “uncivilized” and perilously out of

place beyond reserve boundaries.

5.3 Peroratio: Indigenous Interactions

Although “Indians” have been heavily laden by tteess assimilative functions, as state
power operated within the varied circumstancesdividuals’ and communities’ lives, First
Nations peoples altered its outcome to something different from assimilation: the
concurrence of indigenous identities with activgagement in the Canadian state. Olive Patricia

Dickason has been criticized for her argument Bat Nations are amongst Canada’s “founding

40 Robin Jarvis Brownlie, “A Better Citizen Than lsobf White Men’: First Nations Enfranchisement — an
Ontario Case Study, 1918-1940/e Canadian Historical Revie®7(1), (2006):29-52.
41 H

Ibid:36.
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peoples.” The main counter-point is that Dickason elidesoacind intention. While it is

arguable that the actions of all people living emitories later confederated as Canada somehow
influenced what it became, the word “founding” cotes strong intentionality. A balanced
approach recognizes the complexities of diversgerbus interactions with colonizing forces as
they negotiated everyday survival and their owows of homeland. Only hubris could allow
founders to believe that they could truly prediat full scope of outcomes related to their actions.
Dickason succeeds in demonstrating that First Natpeople played larger and more divergent
roles in the making of Canada than romantic talékevimportant, yet gritty, economies of fur-
trading imply. Although some First Nations peopiesy have intended to support colonial
powers in some ways, it is more precise to sayttieae were a range of responses to the colonial
project as indigenous persons shouldered the bufdereviously unknown diseases and
negotiated their positions in an unpredictable gl@mpire.

From a British perspective, colonizing powers mayeproved their prowess through
engulfing the lands and peoples eventually orgahizeler the name “Canada” as they painted
maps pink with Empire. However, the internatiomaperial victory sought abroad did not quell
the countless international responses by FirstoNatwithin Canada. Notwithstanding the greedy
appetites of colonialism, this chapter makes etitieat indigenous communities had their own
laws, their own systems of regulating communitg,lind their own approaches to international
relations with the British Empire. Colonial polisiand legislation such as tmelian Act based
on assumptions of the inevitable assimilation @tld®f indigenous peoples, were unsettled by
the persistence of First Nations as rational caltaoommunities within expanding colonial
territories. Colonial officials’ segregative geoghécal tactics in response to this threat to their

legitimacy flowed from settler governments’ rapasisequirements for land.

“2 Olive Patricia DickasorCanada’s First Nations — a History of Founding PlspFrom Earliest Times
3% ed., (Don Mills: Oxford University Press, 2002):xi
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Chapter 6

Criminalizing the “Indian”: Unrest and Assimilation

Assimilation is not what it once was. Contemporasg of the term “assimilation” to
describe government approaches to First Nationpleéends to imply cultural assimilation.
While this aspect of assimilation is very meanimhgtuends to obfuscate the driving force behind
the creation of the assimilation program: a nasCemadian state struggling to bring together a
vast geography under the principles of order armtiggovernment. Whatever politics direct the
means of achieving it, a government, particulanlits formative stages, has no legitimacy unless
it can offer societal order. The cruel and unethaspects of cultural assimilation recognized
today were not the full extent of historical underslings of the term. Paradoxically, in the
colonial rhetoric, deriving cultural assimilatiorofm the larger momentum of nation-building was
almost a humanitarian effort on the part of a petistic government.

The hard line of what colonial and Canadian govenmisisaw as necessary to bring order
to “the Indian problem”, however, meant that aln@dian citizens would be “white mehThe
racialized aspect of assimilation added an acyeygically invasive component to the
psychological torture of cultural assimilation.dolonial aspirations, “Indians” were to cease to
exist whether this result came from extinctioneproducing with “white” partners until all
visible, as well as cultural, traces disappearedJ@hn Milloy saliently observes, although
colonial and Canadian legislation purported toégg6lconcern persons with “Indian” status, the
“assumption behind them was the same for all Alwaigpeople”: whether “Indian,” Métis,
“non-status Indian,” or Inuit, “each in their onime and place, as their homeland was
encompassed by the expanding Canadian nation, vieeutckpected to abandon their cherished
life ways.” Moreover, governmental “distinctions between antiseand inauthentic natives

came to serve a number of ends associated witamagement of indigenous peoples and the

! Women'’s official identities in the colonial systemere determined patrilineally even though this i
accord with the more balanced and matrilineal $@ci@anization of many First Nations. For a deepew
of the realities of women’s experiences, self-pgtioas, and differing geographical understandinfgs o
what colonizers considered “The West,” see SarateCd esley Erickson, Patricia Roome and Char
Smith, eds.Unsettled Pasts: Reconceiving the West through \Wani#story, (Calgary: University of
Calgary Press, 2005).
2 John S Milloy,A National Crime: The Canadian Government and thsiéential School System, 1879-
1986 Manitoba Studies in Aboriginal History Xl, (Wirpeg, Manitoba: The University of Manitoba Press,
1999):21.
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measurement of their disappearantin’effect, legal “Indian status” was somewhat wettle in
the paternalistic hands of the DIA and could beduseeither claim or deny responsibility. First
Nations peoples who did not have legal status wevertheless racialized as “Indians” and were
of some interest to the DIA and law enforcemerdwash. Since racialized physical and cultural
characteristics of First Nations people were not piacolonizers’ imagined geography of
Canada, any perpetuation of indigenous peoplesata territory was a threat to good order and
legitimacy.

Although paternalism was the tenor of departmathigtioric, in the late nineteenth
century, the deceptively munificent face of the Qd#me under criticism from Canadian settlers.
Conflicts between Aboriginal and colonial powerstba frontier of the Canadian North-West
were frequently addressed through policing. Théhaaestward movement of the Canadian
frontier is itself a colonial construct that rel@s a geographical imagination that privileges Euro
Canadian “progress” advancing from a state cemgdlin a “civilized” east. For First Nations
living in the lands where they were created andihhdbited since “time immemorial,” the very
idea of a frontier was irrelevant until they claghvéth the colonial powers that gave those words
significance. In as much as they were consider@itarporated into the future of a legal
Canadian state, and yet subject to the law, indigepersons interacted with Canadian law
enforcement in divergent ways that illustrate theéual foreignness of differing legal and

geographical ontologies.

6.1 Conflicts: Canada’s North-West Frontier in the National Imagination

As the map of Canada changed strikingly in themateteenth century, an international
struggle for power between Canada, the USA, argt Rations groups took place. Dickason
aligns the first “Métis resistance” with the tragrséf Hudson’s Bay Company (HBC) lands to
Canada in 1876 Conflicts between indigenous peoples, Métis, adrial powers on both sides
of the Canadian-US border led to the 1873 Cypréiédtdssacre. By the following year, the

Indian Affairs Branch formally recommended the “appment of a few sub-agents and some

3 Jeffrey Sissongsirst Peoples: Indigenous Cultures and Their Fusiféondon: Reaktion Books,
2005):28.
* Dickason notes that this transfer “increased Antiain militancy” and led to a range of disputegtun
parts of indigenous leaders who disputed the rigid, ability, of land to be sold. Olive Patriciackason,
Canada’s First Nations — a History of Founding PkspFrom Earliest Time$* ed., (Don Mills: Oxford
University Press, 2002):276-277, 285.
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simple system of Indian Police, which will bringstéint Tribes more within the reach and better
control of the Government.”

The second resistance, involving Métis, First NatjdJS, and Canadian actors, occurred
as the buffalo, a vital part of indigenous subsiséeeconomies, declined and the Canadian
Pacific Railway (CPR) was being built to add anotin@fying line to the map of Canada and
encourage western settlemént.

Figure 17: War in the North-West, 1885

Conflicts on Canada’s North-West frontier as statewas asserted over indigenous territories aoglps were
prominent in the national imagination.

® Department of the InterioAnnual Report of the Department of the Interiortlee Year ended 30th June,
1874,Part 2, (Ottawa: Maclean, Roger & Co.):68.

® Dickason, 2002, Op. Cit.:285.

" Adapted from “Bishop's North-West War Map [cartmgiic material],” Montreal: George Bishop Eng. &
Ptg. Co., 1885, National Archives of Canada, Mictod NMC 15955, Library of Congress class No.
G3471.S57 1885 .G4 H2, Access Code: 90, Copyrigtptired.

106



Entwined as civilizing arms of the state, AG Irvil@mmissioner of the North-West
Mounted Police, recounted in the 1880nual Report of the Department of Indian Affairs

[slince the disappearance of buffalo the Indianadibn has assumed quite a different
aspect. As long as the buffalo lasted the Indias wdependent and self supporting,
independent and contented. Now, however, he is/gradifferent position, his only
means of support is virtually gone, and he ha®fedd on the Government for
assistance, being forced, in so doing, to remaiuiathe Police Posts, Indian Agencies or
other settlements.

The southward movement of dwindling buffalo herdd been something of a reprieve for
policing since it kept the “most miserable exis&naf remaining hunters beyond the
International Boundary Line in the United Statef\aferica. Commissioner Irvine predicted the
increase of the Indian population that would oamce the buffalo were gone and the hunting
population returned. Irvine warned that this “p@tiadn, too, will, irrespective of the aid received
from Government, be a starving one, a dangeross c&xuiring power, as well as care, in
handling.” Insightfully, Irvine saw the “advancement of ciziltion” as one of the reasons that
the NWMP must be increased. Irvine reasoned tleaty& “military had no trouble with the
Indians until settlers appeared on the scéh@hereas the HBC had little policing power, by the
beginning of the second resistance in 1885, theiM@st Mounted Police was an authoritative

force on the Canadian Plaits.

6.1.1Competing for Survival, Competing for National Territory: Mistahimaskwa’s (Big
Bear’s) Response to Changing Landscapes

Big Bear, one of the most well-known chiefs on Bigins, sought unity amongst
indigenous peoples as an essential strategy & messtern settlement and, in so doing,
“seriously alarmed Ottawa?Big Bear refused to receive gifts before the niagjon of Treaty
Sixbecause he did not want to be compelled to coniettee Canadian governmefiDickason
explains that Big Bear was especially opposededraty provision that “Canadian law would

become the law of the land; as he perceived ittreay would forfeit his people’s autonomy.”

8 North-West Mounted Police Force Commissioner A@nk, “Part | North-West Mounted Police Force
Commissioner’s ReportAnnual Report of the Department of Indian Affaosthe Year Ended 31
9December 188(Ottawa: Maclean, Roger & Co., 1881):6.

Ibid.
1% 1bid.
1 Dickason, 2002, Op. Cit.:285.
12 |bid:277.
2 1bid.
“ bid.
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He did not put his signature on the treaty in 18%@yever, in 1882, as settlement progressed,
diseases weakened indigenous populations, anésbances of First Nations were increasingly
strained, Big Bear was compelled to sign the treagxchange for rations for his balid.
Nevertheless, Big Bear did not abandon his desiredintain self-determination.

In a time of great deprivation, withholding ratiomas Indian Affairs’ “principal weapon
for bringing people into line!® Dr. Kittson of the NWMP made an empirical analysfishe
rationing situation and warned his superiors ofgbtential consequences of widespread
hunger:’ Kittson wished to “disabuse the authorities ab@®# of an erroneous idea generally
prevailing” that there was enough small game infitvehern Plaing® He estimated that there
was not enough game in one hundred square mifegdoa small family for a yeat Hunting
could not be a substitute for rations “if the Indiaare to be kept on their Reservatiofls.”
Arguing that they “must assume that an Indian achgtiired as much food as a white man,”
Kittson used information gathered from asylumssqns, and infirmaries in differing locations to
demonstrate that the rations were indeed fallirmyt$hKittson movingly described gaunt First
Nations people begging for food and hoped, “Whtsil lyou that the mortality exceeds the birth
rate it may help you to realize the amount of surffipand privation existing among ther3.”
Appealing to the government’s need to maintain igridgtson expressed surprise that the
starving indigenous population had been “so paaenkwell disposed” and warned that this
might be “the calm before the storm, but humaffesing must have its limit?* Even though
Kittson’s determined message was circulated withdlian Affairs and there were gestures of
mercy, assimilative priorities prevailed. The DI&approved of an incident during this period in
which the NWMP decided to feed seven thousand pefopin police ration$! Indian Affairs
thought that this action impeded compliafte.

15 Dickason, 2002, Op. Cit.:277.
1% |bid:278-279.
7 Kittson’s correspondence is found in “Report frBmKittson of the Northwest Mounted Police
Stationed at Fort MacLeod, Concerning the Insidficly of the Rations Issued to the Indians in the
Northwest Territories,” 1880-1915, National Archévef Canada, RG10: Department of Indian Affairs,
Volume: 3726, File: 24811, Access Code: 90.
% Ibid.
19 1bid.
%0 |bid.
! |bid.
22 |bid.
23 |bid.
4 Dickason, 2002, Op. Cit.:278-279.
% |bid.
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Big Bear grappled with colonial systems of governtrend ontologies of ownership in
order to negotiate indigenous autonomy. Big Beairdd to create a contiguous indigenous
territory by juxtaposing the reserves of severalridl Cree chiefs; however, the DIA discovered
this pattern and chose to ignore treaty provistbas allowed chiefs some choice in their
allocations?® In 1884, Big Bear instigated a Thirst Dance onrRivnaker’s reserve in order to
establish a First Nations representative who weelde a four-year terfi.Dickason writes that
North-West Lieutenant-Governor Edgar Dewdney coteldahis plan through strategic control
of rations as well as an amendment toltfugan Actthat allowed any Indian on another reserve
without DIA approval to be arrestéiDewdney’s geographical control was later tighteiméal
the “Pass System” used to restrict any unsanctioffegserve movement.

Meanwhile, the Métis were also experiencing leares as they advocated for rights to
self-determination as a unique people group bourbpean and First Nations ancestry. The
still very controversial Métis leader Louis Riel svealling for rights as British subjects when he
set up a provisional government in March 188Birst Nations and Métis systems of order were
struggling with the unsettling influence of hungesulting from the misuse of lands and
resources during the onslaught of settlement. RigrBntervened to stop his discontented war
chiefs when they plundered Frog Lake HBC storesidver, the women and children that he
saved, along with the HBC representative, did mstalint that nine people had already been
killed.® At first, terrified settlers barricaded themseliregort Pitt, the NWMP garrisotl.After
conferring with each other, the settlers decideslitwender to Big Bear and he allowed members
of the garrison to depart before taking over Fitttdh 15 April

Although the CPR was still in a rather disjointdthpe, the Federal Government’s ability
to raise forces against the uprising was much greban it would have been a short time earlier.

After fighting the Battle of Batoche against theerpowering Canadian militia, Riel surrendered

% Dickason, 2002, Op. Cit.:280.
" |bid:282.
%% |bid.
29 Kevin Bruyneel argues that Louis Riel “was anda@m a necessary invention for the production of
Canadian political identity and sovereignty, inéhgithe colonial and racial legacies intertwinedhis
production.” Brian Osborne considers the numertifsirey interpretations of Louis Riel: public disoses
and the disjuncture between memory representeldyisigal monuments and changing perspectives. Kevin
Bruyneel, “Exiled, Executed, Exalted: Louis Ridpbmo Saceand the Production of Canadian
Sovereignty,"Canadian Journal of Political Sciencé3(3, September), (2010):712; Brian S Osborne,
“Corporeal Politics and the Body Politic: The Ree§&ntation of Louis Riel in Canadian Identity,”
International Journal of Heritage Studie®(4), 2002: 303-322; Dickason, 2002, Op. Cit.7-288.
% Dickason, 2002, Op. Cit.:288.
*! bid.
*2 Ibid.
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on 15 May 1885, Poundmaker on 26 May 1885, an@, &uly 1885, Big Bear voluntarily

“walked into Fort Carlton to surrender to a starentry.®

Figure 18: Big Bear in Leg Irons, NWMP Regina Baks; 1888

The government and judiciary were presented wightdisk of prosecuting a large number
of people who fit into three distinct governmerdategories of membership in Canada. In total,

there were eighty-four trials and one hundred tyemne people were imprisonédThe eight

3 Dickason, 2002, Op. Cit.:289.
34 The National Archives’ description of this photagh explains, “Cree chiefs who were involved intNor
West Rebellion of 1885, in leg irons, photograpbetside the North-West Mounted Police barracks,
Regina, Sask., 1885.” Adapted from OB Buell, Nadilofrchives of Canada, C-001873, “Mistahi maskwa
(Big Bear ca. 1825-1888), a Plains Cree chieffhltdo. RO1L18, Box 02690, Other Accession No. 1966-
094 NPC, Copyright: Expired.
3 Seventy-one trials were held for treason-felomglve for murder, and Riel was tried for high taas
Of the forty-six Métis persons imprisoned, nineteeme convicted, one was hanged, and seven were
conditionally discharged or not brought to triaf.te eighty-one “Indians” imprisoned, forty-foueve
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First Nations individuals who were hanged togetitdBattleford on 17 November of the same
year were meted out a severe penalty. Nonethelesse in prison fared extremely poorly. Prison
terms were “virtual death sentences” for the ind@es people convicted for their involvement in
the uprising?® Three chiefs sentenced to three years’ imprisonswfered so acutely that they
had to be released before serving their full teants they died within a yedfin the end, all of

the First Nations people convicted of felony treas@re pardoned before they served the
complete terms of their sentences; however, Big Bes the last prominent prisoner of the
North-West Rebellior?

As an imprisoned “Indian,” Big Bear was a majorifpchl symbol of colonizing state
power. His hair was shorn and he was clothed iargal garb® It is evident that police
regulators understood the demeaning power of flyrcibtting indigenous persons’ hair. They
later stipulated that, although every other “cotedcprisoner” in the Regina Guard Room where
Big Bear had been kept should “have their hairstairt” on admission, no “Indian Prisoner’s
hair is to be cut without the express order of@eenmanding Officer® Several years had
passed when an Indian Agent from Gleichen, Albevtate to the Secretary of the DIA
concerning the NWMP lockup where “many Indianssset... for various offences, i.e., more
than we would like.” The keeper of the NWMP lock-up had informed th#idn Agent that he
was “not authorized” to cut the hair of imprisoritntlians.” The Indian Agent regretted this
lack of authority because if the keeper “carrieolit, it would tend [to] lessen the number of
Indian offences® The Indian Agent rationalized that the “Indiansrai think that it is much

punishment to be committed to the place referrethcutting of their hair would strike them

convicted, eleven sentenced to hang, and thrdeedianging sentences were commuted to life inipriso
Two Canadian citizens of European ancestry wereigmped and both were acquitted of treason-felony.
Dickason, 2002, Op. Cit.:290.
% |bid.
¥ Ibid.
%8 |bid:290-291.
% |bid:291.
0 “North West Mounted Police Rules for the Guidant@risoners in the N.W.M.P. Guard Room
Regina,” “Regulations for Prisoners Confined ini€®iGuardrooms,” 1893, National Archives of Canada,
RG18: Royal Canadian Mounted Police, Volume: 7&:53-93, Access Code: 90.
! Indian Agent to the Secretary of the DIA, 14 M&D3, (Gleichen, Alberta), “Correspondence
Regarding the Sale of Intoxicants to the Indianslanitoba and the Northwest Territories,” National
férchives of Canada, RG10: Department of Indian itdfavolume: 3981, File: 158693, Access Code: 90.
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much harder™ DIA Law Clerk Reginald Rimmer wrote a responséhie Agent which the
centralized Indian Affairs adopted in their formeply*

If the Regulations of any carceral institutions dat “require that the prisoners shall
submit to the cutting of their hair,” Indian Affaisaw “no reason for suggesting any
discrimination against an Indiafi®1t was “understood” that the “Blackfeet almostuersally
allow their hair to grow long and would regard amgrference with it as the greatest indignity;
and it would be very similar to the branding of kite man.*” Although their understanding of
the dehumanizing humiliation that this practiceldaause was not in conflict with that of the
Indian Agent, in this case, a different conclusias reached. The Department decided that
cutting hair is “a punishment not to be inflicteccept where white men are liable to the same
treatment.”® Perhaps what happened to Big Bear influenced tie@rmination in this course of
action.

While Big Bear remained in prison, a petition fr@ree Chiefs emphasized their loyalty
to the Queen and maintained that by “punishingdlomsicerned in the uprising, with various
terms of imprisonment, the law was righteously eréd, and that the infliction of these penalties
will have the happy effect of deterring other eliiposed persons from attempting to disturb the
peace of the Country in futuré”However, the petition also included a statemertdwhiration
for the mercy accorded to prisoners released afétort period as well as an expression that the
Cree Nation would appreciate the release and pasfithe last prisoner, Big BeatDIA
Assistant Commissioner Hayter Reed made the casgftBig Bear were released, it should be
made to appear to be a result of the loyal Chjgsition, so that they might have more influence

over him®!

4 Indian Agent to Secretary of the DIA, 14 May 1983¢rrespondence Regarding the Sale of
Intoxicants,” Op. Cit.
“5 Law Clerk Reginald Rimmer to the Deputy Superideert General, 1903 (Ottawa), “Correspondence
Regarding the Sale of Intoxicants,” Op. Cit.; Stamgof the DIA JD McLean to Indian Agent Markle§ 2
L\élay 1903 (Ottawa), “Correspondence Regarding the &dntoxicants,” Op. Cit.

Ibid.
7 Ibid.
“® Ibid.
“9 Petition from Chief Mistawasisis, Chief Attakakodghief Twatt, and Chief John Smith to His Honae th
Indian Commissioner Regina. 15 January 1887. Wsgckdy Owen Hughes MNWC, L Clark HBC, and
Thos McKay, (Prince Albert, NWT), 1887, “Prince Alth — Petition from Cree Chiefs requesting the
release of ‘Big Bear’ from prison,” National Arcleis of Canada, RG10: Department of Indian Affairs,
;{Jolume: 3774, File 36846, Access Code: 90.

Ibid.
*1 Assistant Commissioner Hayter Reed to the Superitent General of Indian Affairs, 29 January 1887,
(NWT), “Prince Albert — Petition from Cree Chief{Jp. Cit.
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Big Bear was retained when the others were notypaetause his absence encouraged
his band to split up and settle with other batid=or the DIA, this newly-freed land brought them
one step closer to the completion of their asstimilaprogram. It was feared that these dispersed
individuals would regroup with Big Bear upon hisura>® Deputy Superintendent General
Vankoughnet advanced the idea to John A MacdohaldBig Bear should be held until the
group of over five hundred fully dispers&dBig Bear petitioned the government to give hiscban
clemency because he believed that they would dieif did not receive assistance before the
winter >® For the time being, Big Bear would remain in ther§ Mountain Penitentiary in
Manitoba>® Although not asked to report on the health of Begr, the Surgeon General of the
Manitoba Penitentiary advocated for the relead@sopatient whose health was so acutely
aggravated by imprisonment that it could lead t@tldérom confinement. On 4 February 1887,
Big Bear was released on the order of the GoveBemreraf® Shortly after his release, Big Bear
died>

As a result of the North-West Rebellion, the fetlgmvernment’s assimilation program
was strengthened by new devices in the nationajimadion: the victory of the Canadian state
over rebels in battle, a prominent large-scale destnation of the state’s legal system, and the
menacing deterrents of the imprisonment or hangfrigirst Nations peoples. Despite this gory
nationalistic narrative, some of the DIA officiaad First Nations leaders who actually
experienced or withessed the suffering on the Plist-hand appeared to move closer to
concession, if not compromise, after the Rebelldonetheless, Indian Affairs was even more
vigilant in confining First Nations peoples to reses and they enlisted the police in their efforts.
More Indian Agents were sent to the North-West,NNeMP grew, and pseudo-legal measures

such as the Pass System criminalized Indian igemtitside of reserve bordefs.

2 Assistant Commissioner Hayter Reed to the Supsritent General of Indian Affairs, 29 January 1887,
(NWT), “Prince Albert — Petition from Cree Chief{Jp. Cit.
>3 Reed to Superintendent General of Indian Affélgs)anuary 1887, “Prince Albert — Petition from€re
Chiefs,” Op. Cit.
>* vankoughnet to Sir John Macdonald Superintendemie@al of Indian Affairs, 5 February 1887,
(Ottawa), “Prince Albert — Petition from Cree CkigfOp. Cit.
*5 Dickason, 2002, Op. Cit.:290.
*% To Deputy Minister of Justice GW Burbridge, 11 Relry 1887, (Ottawa), “Prince Albert — Petition
from Cree Chiefs requesting the release of ‘BigrBieam prison,” National Archives of Canada, RG10:
Department of Indian Affairs, Volume: 3774, Fil&836, Access Code: 90.
>" Department of Justice to Deputy Superintendene@emf Indian Affairs Vankoughnet, 21 February
éL8887, (Ottawa), “Prince Albert — Petition from Cr@hiefs,” Op. Cit.

Ibid.
*9 Dickason, 2002, Op. Cit.:290-291.
% |bid:293.
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6.1.2North-West Borders

Depicting “Indians” as “uncivilized” threats to tisettlement of the lawful Canadian
dominion, 1887 newspapers reports continued to whaggression in the west. Calling for
government vigilance, thdedicine Hat Timedecried the “tricks” of the “Untutored Wards of
the Nation.®* The fount of this distress was horse theft arghfening incidents such as that
experienced by the son of Mr. Gobbett who was atlggshot at when “Indians called for” his
father’s horses and were disappointed to find tiey were not in the stab1&The “people in
Medicine Hat,” presumably settlers, were angry altloe “depredations committed” by the
government’s “pet childrer® The Timegpredicted that the citizens of the western tetigto
would have to guard themselves against “lawlesskiad” by the pedantically civilized method
of forming a law and order committ&&Terse newspaper reports were the public expresgion
more detailed collaboration between the DIA andgedio advance assimilative law and order in
Canada.

The DIA kept track of such reports, investigatetdents, and directed the policing of
their wards. In April 1887, the Winnipdgyening Journateported that the Blood Indians had
killed cattle, stolen horses, and fired upon aahetznt of policé? Staff Sergeant Spicer’s police
report, a copy of which was forwarded to the DIAnGirmed that the NWMP were fired upon by
what was described as a “large party of Indiansiebed to be Blood§’ The NWMP notified

Indian Agents and set out with a plan to arrestBlopd Indians found making their way to the

®1 Clipping fromThe Medicine Hat Timés Indian Commissioner E Dewdney, 2 May 1887, (Rapi
“Northwest Territories — Unrest Resulting in Degdns Among the Blood, Assiniboine and Gros-
Ventres Indians,” 1887, National Archives of Cand®@&10: Department of Indian Affairs, Volume: 3778,
File: 39063, Access Code: 90.

°2 1bid.

®% Ibid.

** Ibid.

% To Indian Commissioner E Dewdney, 5 May 1887, {Ra)y “Northwest Territories — Unrest Resulting
in Depredations,” Op. Cit.; “The Bloods Grow Bolthey Fire on a Detachment of Mounted Police — A
Party Pursuing Them. [Special to the Journal.] Wiag, April 28,” “Northwest Territories — Unrest
Resulting in Depredations,” Op. Cit.

% PR Neale to the Commander NWMPolice Regina, 1 M87, (Macleod, Alberta), “Northwest
Territories — Unrest Resulting in Depredations,” Qf.; Staff Sergeant Spicer to the Officer Comuliag
NWMPolice Maple Creek, 30 April 1887, (Medicine jdNorthwest Territories — Unrest Resulting in
Depredations,” Op. Cit.
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reserve from the ea$tlt is likely that Superintendent Neale of the M Division used DIA
information to infer that the offending parties lamine from, and returned to, the USA. The
Bloods transcended the border and only twelve persere known to have been absent from the
Canadian reserve that we¥k.

Importantly for the public image and purpose of BH&, when the Lieutenant Governor
visited the Blood and Piegan Reserves, “Chiefsotifi lbands stated that it was their most earnest
wish that their tribes should continue the frienaiations now existing between them and the
whites.”®® The efforts of Chiefs to lead their people andatiage circumstances of economic
marginalization were lost in Reed'’s ascriptionhe tunnel vision of assimilation. Reed explained
to the Superintendent of Indian Affairs that thee®h“had no complaints to make on either
Reserve save the old one of a scarcity of ratiand;the Agents on both Reserves state that there
is more farming going on this year, than ever teefGt Reed’s celebration of the agricultural arm
of Indian Affairs’ assimilative program was no mafor assimilation’s larger purposes when the
new nation’s borders were disrespected in favanuch older indigenous territories and even
used for what Canadian authorities saw as illegal.g

In early May 1887, The Dog and Big Rib rode inte lood camp singing a war song
and driving horses that were identified as beiogestfrom Medicine Hat! Superintendent
Neale sent Inspector Saunders to arrest these evande he had also heard that they were
responsible for firing on Sergeant Spicer and higyd” Nonetheless, the police captured only

one horse from Medicine Hat when, on the aftermafaie arrest, One Spot returned the stolen

" PR Neale to the Commander NWMPolice Regina, 1 M87, (Macleod, Alberta), “Northwest
Territories — Unrest Resulting in Depredations,” Qf.; Staff Sergeant Spicer to the Officer Comnliag
NWMPolice Maple Creek, 30 April 1887, (Medicine jdNorthwest Territories — Unrest Resulting in
Depredations,” Op. Cit.
°% Ibid.
%9 Assistant Commissioner Hayter Reed to the Supseritent of Indian Affairs, 13 May 1887, (Regina,
NWT), “Northwest Territories — Unrest ResultingDepredations,” Op. Cit.
0 1bid; PR Neale to the Commander NWMPolice Reginklay 1887, “Northwest Territories — Unrest
Resulting in Depredations,” Op. Cit.
" Inconsistencies in the exact dates in May 1887 beague to delays in sending correspondence through
the postal and bureaucratic systems. In his Jutedef the event, Reed stated that The Dog andRiig
rode into the Blood Camp on 2 May 1887, were aertksh 13 May, and were sentenced on 17 May. On 18
May 1887, Deputy Superintendent General Vankougrepeirted to Sir John A MacDonald that alleged
ringleaders “The Dog” and “Big Rib” were arrestedtldaken to MacLeod on the charge. Assistant
Commissioner Hayter Reed to The Superintendenti@kaklndian Affairs, 2 June 1887, (Regina, NWT),
“Northwest Territories — Unrest Resulting in Degdns,” Op. Cit.; Deputy Superintendent General of
Indian Affairs L Vankoughnet to Sir John Macdonaélg,May 1887, (Ottawa); R Neale to F White, 18
May 1887, (Macleod, NWT), “Northwest TerritoriedJarest Resulting in Depredations,” Op. Cit.
2 Reed to Superintendent General of Indian Aff&rdune 1887, “Northwest Territories — Unrest
Resulting in Depredations,” Op. Cit.
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mare that one of the men had ridden into the c&Mjpe Dog and Big Rib were sentenced by
Justice McLeod to five years’ imprisonment in tlempentiary.

On an eventful day, 20 May 1887, while The Dog BigiRib were being conveyed to
prison, Assistant Commissioner Reed advocatechfontoral state of the accused by arguing that
the alleged shooting could not have been intendeduse “real harm, but was another instance
of what has not infrequently occurred before, ingians firing over, or in the direction of the
Police, with a view to keeping them at a sufficidistance; to prevent their discovering
something which our Indians desired to concealédrihiought it implausible that a party of
twenty Aboriginal men firing on mounted police frahe range of thirty to forty yards would not
hit a man or a horse, if that had been their inbentPutting aside such discrepancies in the police
reports, Reed asserted that the incident was &ctralndication that nothing of an “alarming
nature” was occurring “as regards the feelingheflhdians, and in fact, it may be fairly inferred
that, were they meditating any evil designs, theuld carefully abstain from thus giving cause
for suspicion, before their plans were ripe.” Rpatithe alleged actions into a wider context
within the Canadian west where, that a degreeavildssness may be attributed to the Bloods
and other Indians, is unquestionable, but whem thenbers are considered — to say nothing of
their nature — it is thought that in this respéuogir conduct compares very favorably with that of
white men.” While being transported to prison on\28y, the men escaped from custody at
Dunmore and were thought to be heading for thetSBiggans in the USA. The Agent there was
alerted and promised to endeavor to return thetngd@anada-US border. The policing of cross-
border horse theft would continue with little restcause it was so thoroughly intertwined with

greater issues of nationhood and territory.

6.1.3Diplomacy in the Canadian North-West

When it was advantageous to do so, the DIA attednfmténtercept and direct police
actions. Sometimes, negotiation was the most effices method of achieving justice and,
contrary to political portrayals of cossetted waswverful First Nations in the Canadian North-
West were not averse to respectful diplomacy. Niog lafter The Dog and Big Rib’s flight across

the Canadian border, DIA Commissioner Dewdney nikt thhe Commissioner of Police

3 The discussion on this page is based on the fillpwource: Reed to Superintendent General of india
Affairs, 2 June 1887, “Northwest Territories — UstrResulting in Depredations,” Op. Cit.
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regarding the alleged theft of forty-five Montanerses by the Blood$.When Dewdney learned
the police were planning to retrieve the horsesnade haste to the reserve.

Dewdney was concerned that police action couldmé a larger conflict in which one
hundred horses were stolen from Red Crow on thedReserve by members of the Gros Ventre
and Crow nations traversing the US border. Pottervention to return the Montana horses
could be seen as impeding attempts to amelioratprtbportionately greater loss incurred by the
Bloods. Red Crow and one hundred fifty Blood Resenhabitants approached Dewdney to
discuss the issue. They explained that they haydéltheir plans to make a retaliatory journey
south to explain to Dewdney that the account of@dheft in Montana was incorrect. Red Crow
clarified that they pursued horses that were §itsken from him and had been able to reduce the
initial loss to thirty-one horses and various cdiiswever, when Red Crow called at a police
outpost on his return path, they assumed that Red @as travelling with horses that he had
stolen from Montana.

In view of the circumstance that three horses sl lzeen stolen from the NWMP and
taken to the USA, Dewdney suggested that Red Coowmapany NWMP Inspector Saunders in
a recovery trip to the Gros Ventres. The Bloodswpsed that they would stop cross-border horse
procurement if the police helped Red Crow. The Bkoontended that their experience was that
the police made them release the horses that toleyyet neglected to help the Bloods recover
horses that were stolen from them. Red Crow prapts# he attempt a Peace Treaty with the
Gros Ventres and committed that, if the Bloods'sesrhad been taken to the distant reservation
of the Crows instead of the Gros Ventres, he wooldravel to the Crow reservation. Red Crow
and the Gros Ventres agreed upon péace.

It is a mark of the DIA’s power that Dewdney watimmed of impending police action
in what would otherwise be a criminal matter beytmeirealm of most government departments.
In the interests of preventing immediate conflict &stablishing better long-term relations
between the Bloods and representatives of Candaliaand order, Dewdney was in a position to

accept the self-determining power of Red CrowulmtRed Crow found a solution that went far

™ Unless otherwise indicated, the discussion onpthig is based on the following source: Commissione
Dewdney to the Superintendent General of Indiamifdf 3 June 1887, (Regina), “Northwest Territories
Unrest Resulting in Depredations,” Op. Cit.
5 To Comptroller of the NWMPolice White, 16 June I8@0ttawa), “Northwest Territories — Unrest
Resulting in Depredations,” Op. Cit.; Pocklingtarthe Indian Commissioner, 13 June 1887, (Fort
Assiniboine), “Northwest Territories — Unrest Résig in Depredations,” Op. Cit.
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beyond the restoration of horses to peace betwekgenous nations and, if not peace, a moment

of détente between First Nations and the aspiriaga@ian state.

6.2 Criminal and Moral Codes: A Geography of “Indian” C riminality

“Indian” criminality is an entirely colonial consict based on limited understandings of
the diversity of indigenous identities and legaksgmologies. Mark Walters distinguishes
between two meanings of “Aboriginal Law”: laws maat®ut Aboriginal peoples by the state
and laws made by Aboriginal peoples for themsef¥#idaw depends on a “narrative to which
its subjects cannot relate, one that refuses eotsheir common humanity, then it is not ‘law’
in any meaningful sense; subjugated peoples cgrarttipate in or identify with the national
moral narrative that founds legal meaniffyCorrespondingly, as Martin Luther King Junior sat
in a Birmingham jail cell, he responded to critmisf his willingness to break certain laws
during his non-violent campaign, writing,

A law is unjust, for example, if the majority groagpmpels a minority group to obey the
statute but does not make it binding on itselftiBy same token, a law in all probability
is unjust if it is inflicted on a minority that, asresult of being denied the right to vote,
had no part in enacting or devising the law... Somes a law is just on its face and
unjust in its applicatior’

Indigenous persons experienced the structurespigtation of colonial and Canadian law in

particular ways.

6.2.1Geographies of “Civilizing” Power in the Canadian West

Underscoring that land is “at the bottom of all treubles with the Indians,” Senator
Macdonald sketched a geography of state law enfagoeover indigenous peoples west of
Ontario’® In the North-West, the Dominion Government belitteat they had the “lands under
their own control, and the police regulations ai"vemd could therefore “settle disputes more

easily than... in other parts of the countf§Ihdigenous title to land had been recognized had t

;3 Mark D Walters, “The Morality of Aboriginal LawQueen’s Law JournaB1, (2006):470-520.

Ibid:478.
8 Martin Luther King Jr., “Letter from Birminghamilla Why We Can’t Wai€d. Martin Luther King Jr.,
(New York: Harper & Row, 1963).
9 Debates of the Senate of the Dominion of Canadat Biession — Sixth Parliame©ttawa: AS
Woodburn, 1887):417-419.
80 |hi

Ibid.
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Dominion Government saw “the necessity” to extistit through treat$* In contrast, in British
Columbia, the provincial government did not recagnindigenous title “at all, not even the title
of possessions.‘g Within the British Columbian context, Macdonaldt that Indian Affairs was
“hampered” by a duality of authority whereby theyince controlled land and police regulations
yet, through théndian Act the Dominion government oversaw Indian Affairshet federal

scale®

Before British Columbia even became a province afigla, William Duncan held the
power of a Civil Magistrate under British colonial, as well as the powers of an “Indian agent,
teacher, missionary, trader, and justice of theg@em Metlakahtlé* Duncan organized a “well
disciplined and effective” police force of indigersoperson& The police force worked in
concert with the Metlakahtla mission Iock-??;By 1886, Metlakahtla, British Columbia, had
become a tax-paying “civilized Indian village” gbaroximately one thousand inhabitants with an
estimated export value of between forty and sixusand dollars of salméh.

While the “Indians had grievances respecting tlaid and reserves” they afforded
correct deputations to the appropriate authorffidédetlakahtla refused to allow a survey before
they received a response regarding their petiffd@ammissioner Powell depicted a dire
situation in which the Metlakahtla Council had s€izhe church and school house, removed the
store to a different location, “taken possessiothefgaol or provincial lock-up — holding the
keys” and was not hesitating to impose fines argtisonment on those who did not agree with
their plan to boycott state legal and economicesyst®

Senator Macdonald, however, later defended Dungatelifying that the store already

belonged to the “Indians” and they had always haykko the lock-up since Duncan’s force of

8 Debates of the SenatE887, Op. Cit.:417-419.
82|n 1969, Frank Calder, president of the Nisga#alrCouncil, rejected a British Columbia rulingth
Nisga’a title to unceded land had been extinguighi@gly by the enactment of British colonial lavher
Calder Case resulted in the landmark 1973 Suprevoet Gf Canada ruling affirming Aboriginal title
under theProclamation of 1763Dickason, 2002, Op. Cit.:33Pebates of the Senati887, Op. Cit.:417-
419.
8 Debates of the Senatkg87, Op. Cit.:417-419.
8 “Mr Duncan’s Mission at Metlacatlal¥hnual Report of the Commissioner of Indian Affdisited
8Sstates Office of Indian Affairs, (Washington: Gawerent Printing Office, 1870):558-559.

Ibid.
% Ibid.
87 Debates of the Senatkg87, Op. Cit.:417-419.
% Ibid.
% Ibid.
% Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended 31st
December 188G Ottawa: Maclean, Roger & Co., 1887):98.
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fifty Indian Constables had “maintained law andesroh that northern country for twenty-five
years.” Importantly, imprisonments had not taken placed@mindian rules by the Indian&>”

To Indian Commissioner Powell, it seemed that Dancace respected, had now changed and
was misleading the village of Metlakahtla to bei¢kiat they were acting according to a direct
legal relationship with the British CrownPowell believed that they would not acknowledge
Canadian law or Canadian officiafs.

A gunship was ordered to address the situdfi@uncan attempted to intervene with the
provincial Premier before the vessel departed Byr@sg him that, if the Indian Commissioner
would join him in speaking with the village, théusition could be quietly resolved and a warship
would not be required; however, the Premier ordénadit proceea‘.3 In consequence, theMS
Cormorantjourneyed up the coast with a stipendiary magistithe Victoria Chief of Police, and
a “posse of constabled”Of the eight “ringleaders” who were arrested witheesistance, some
were tried, convicted, and sentenced to imprisoniméile others were committed for trial in a

higher court® The survey was completed before @mmorantleft Metlakahtla®®

6.3 Legal Structures in Upper Canada

As colonial expansion placed indigenous geographi&srocentric maps, it claimed that
the people and places within were brought intdegel realm of the empire. Nonetheless, as it
was applied in the Canadian colonies, British comtagv was tailored to suit settler interests
and it is “simply unreasonable to assume that ¢imencon law rules could be blindly extended
and applied to the determination of the territorights of indigenous nations without any regard

for the obvious differences” between indigenous settler experiences’

%1 Debates of the Senatk887, Op. Cit.:423.
%2 |bid.
% Annual Report of DIA1886, Op. Cit.:98Debates of the Senatt887, Op. Cit.:420-422.
% Debates of the Senatkg87, Op. Cit.:420-422.
% |bid.
% |bid.
7 Annual Report of DIA1886, Op. Cit.:xi.
% |bid.
% |bid.
190 Mark D Walters, “Aboriginal Rightdylagna Cartaand Exclusive Rights to Fisheries in the Waters of
Upper Canada,Queen’s Law JournaPl3, (1998):330.
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Figure 19: Indian Country Overlaid By Upper Cana®Q0™*

In Upper Canada, Courts of Quarter Sessions weyerapned into four main districts,
Eastern, Midland, Home, and Western, which remafoadtional divisions until the 1830s and
1840s'% In the application of justice, accommodations twble made because much of Upper
Canada was still a western frontt€tIn locations where lands had not been ceded,
“manifestations of British authority were minimaf” Furthermore, Walters makes the important
point that Upper Canada did not create a statugréssly to include reserves” in colonial court

systemg®

101 Adapted from “A Map of the Province of Upper Caaatéscribing all the new settlements, townships,
&c with the countries adjacent from Quebec to Lelkeon [cartographic material],” 12 April 1800,
National Archives of Canada, Alexander E MacDor@dthadiana Collection #444, Microfiche
NMC98186, R11981-104-7-E, Box 2000931253 Item seigned by LAC 444, Other accession no.
80101/245 CA, Local Class No. H2/400/1800 (copybiess Code: 90, Copyright: Expired.
192 \Walters, 1998, Op. Cit.:284-285.
193 1pid:285.
1% bid.
195 |bid:288.
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Since criminal codes are a measure of what sogietinsider unacceptable, crime and
immorality are closely associated. As legal guarslidhe Department of Indian Affairs deployed
forces of law to enforce assimilationist valuesliéim Agents were empowered as Justices of the
Peace and given the task of governing the “behawbtheir Aboriginal wards” using Title IV,
“Offences Against Religion, Morals and Public Coniegsice” of the 189Zriminal Code of
Canada'® Although the 1876ndian Actinserted “Indians” into an apparently discreteegaty
of wardship, when crime, punishment, and assimgagioals were under consideration, a wider
view was taken. Elements of many government ankgsiestical laws could be called upon to
achieve state goals. Under the heading “Incitirdidns to Riotous Acts,” chapter 43, section
111, of the 189Zriminal Code of Canadeeached beyond strict definitions of status oatim
thelndian Act Instead, this section of ti@riminal Codeappears to consider the unrest in the
north-western Great Lakes frontier as it set iatw that

Every one is guilty of an indictable offence arable to two years’ imprisonment who
induces, incites or stirs up any three or moreanslj non- treaty Indians, or half-breeds,
apparently acting in concert-

(a) To make any request or demand of any agerdreaist of the Government in a
riotous, routous, disorderly or threatening manaem a manner calculated to cause a
breach of the peace; or

(b) To do any act calculated to cause a breacheopeace®’

Whether enfranchised or not, individuals of indiges and Métis ancestry were legally
distinguished as being at proportionately greaséraf “being led astray” and disturbing the
good order of Canada.

The 1892Criminal Codereveals a great preoccupation with the potentiaiinal
morality of “Indian” women. Convictions for offense&onsidered as the “Prostitution of Indian
Women” could result in fines between ten and onadhed dollars or six months’
imprisonment® In this case, “Unenfranchised Indian” women arec#fied. The “keeper of any
house, tent or wigwam,” as well as any person vappeéars, acts or behaves as master or
mistress, or as the person who has the care orgearant” who allows an “unenfranchised
Indian woman to be or remain in such house, temtigrwam, knowing or having probable cause
for believing that such Indian woman is in or rensain such house, tent or wigwam with the

intention of prostituting herself therein” is crimailized alongside the womaH.The language of

198 Criminal Code of CanaddTitle 1V, “Offences Against Religion, Morals afiiblic Convenience,”
1892, Amended 1893.
17 pid:c. 43, s. 111.
198 pid.
199 pid:c. 43, ss. 106 and 107, c. 33, s. 11.
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this part of theCriminal Codeechoes théndian Actand inculcates a geography of criminality
both on and off reserves. Despite their status@ed Iminors, “Indian” women could be

convicted, and sentenced, for being “found in” @plassociated with criminal immorality.

6.3.1Assimilation, Law, and Moral Convenience

Canadian governments could not publically counteea®lf-determined indigenous
legal systems because First Nations systems of artkermined state justifications of rational
control applied over wild Canadian landscapes amdidns.” While displaying a degree of
unease, the Department of Indian Affairs occaslgr@monstrated a partial recognition of First
Nations laws and customs. Not to belie larger sackeeliefs about lawless “Indians,” this was
often an acquiescence of convenience related totbose elements of indigenous laws that
appeared to coincide with idealized membershipé@@anadian Dominion. Nevertheless, these
bureaucratic inconsistencies tangled the colonistesn employed to encourage the supposedly
inevitable march to assimilation because theylfaaittknowledged indigenous customary laws.

Superintendent General of Indian Affairs Cliffordt& acknowledged this difficulty in
his department’'s 1904Annual Repottin order to promote the marital ideal, marriagesde
according to “tribal customs” were recognized bynidwon law, nevertheless, the dissolution of
marriage by indigenous custom was prohibited eVvemugh divorce was a legal recourse for
marriages made under Canadian t&Wvhile reflecting his department’s preoccupatiorthwi
morality, Sifton nonetheless recognized the dosidamdard that cohabiting men and women
previously married to other persons should be “eomied as illegal and immoral” when their
communities saw the unions as the “quite correaifcame of divorce and remarriaffé.
Although Sifton observed a “considerable loosemassts in the relations between the sexes,” he

argued that “on the whole the morality of the Imdiaup to their light, is as good as that of their

11%|n response to a question regarding the validity second “Indian marriage” after a previous India
marriage was dissolved according to indigenoustizgdt was also the Department of Justice’s apini
that “marriages if valid cannot be dissolved aceaydo the Indian customs, but only in such maraser
may other valid marriages.” Therefore, in such sagesubsequent marriage would not be recognized by
the Government and the indigenous wards of the statild be considered to be engaged in immoral
relationships. Indian “custom” could be transfornirei Canadian legality; however, once legally
sanctioned by the state, indigenous persons watlderpermitted to maintain, or return to, indigesno
legal practices. Deputy Minister of Justice EL Nembe to the Deputy Superintendent General of Indian
Affairs, 7 November 1904, (Ottawa), “Dept. of JustOpinions — Vol. 3,” 1900-1910, RG10: Department
of Indian Affairs, Series B-8, Volume: 11195, File:Access Code: 32; Department of Indian Affairs,
Annual Report of the Department of Indian Affagsthe Year Ended June 30, 190@ttawa: SE Dawson,
1905):xxix.
M1 bid:xxix.
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neighbours.* Sifton believed that the lack of adherence toesyst of Canadian legal marriage
in preference for indigenous systems occurred tsecadigenous peoples could not “appreciate
such distinctions® Rational preference for enduring indigenous wdylfe@was unthinkable to
Sifton.

Although it was thought that there was “even amdmg most advanced a regrettable
amount of laxity” in “tribal” marriage customs, Déy Superintendent General Frank Pedley
assessed that, by 1910, Indian Affairs had succeedemaking “overt acts of conjugal
infidelity,” once accepted without criticism, thabject of negative peer attentibiResponding
to news reports that “Indian” girls were being swoitb slavery, Pedley identified these “sales” as
part of an indigenous marriage process, remarkat dhch transactions were uncommon, and
insisted that the “principle of the financial aspéoes not seem to widely differ from that which
not uncommonly governs the arrangement of marriageslvanced civilization, and the Indian
girls apparently acquiesce as cheerfully as dorthehite sisters under analogous
circumstances The main public objection dwelt upon the potentiaht they could, as
contractual obligations, be terminated upon fuiféint or mutual consent, so that, in terms of
Canadian law, subsequent contracts might mearthibatrime of bigamy had been committed.
Pedley thought that enacting a law against thesgaxs could make matters worse by alienating
many women who considered themselves wives, caraggrchildren as illegitimate, and
complicating property descefft.

As Reverend John Semmens of Lake of the Woods sg@atkin 1915, it was “pretty
generally supposed that the Indian is not richfiediwith the grace of moral purity”; however,
“admitting that some reason may be found for thisctusion... imagination has helped to make
matters worse in report than they are in fattRather than indulging in a “general
condemnation of native frailty” Semmens desired ithibe recognized that he found “hundreds of

them who lead clean lives, keep their marriage viovadl good conscience, and conduct

112 Annual Report of the DIA904, Op. Cit.:xxix.
113 | pid:xxix.
114 Department of Indian AffairsAnnual Report of the Department of Indian AffaosBepartment of
Indian Affairsfor the Year Ended March 31, 19XOttawa: CH Parmelee, 1911):xxix.
15 | bid:xxix-XXX.
118 | pid:xxx.
"7 1pid.
118 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended
March 31, 1915Part Il, (Ottawa: J de L Taché, 1916):19-20.
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themselves commendably:* Obliquely acknowledging Aboriginal systems of land
resistance to imposing Canadian law, Pedley acleutydd

the fact that as a rule these Indians among whityal tnarriage customs prevail attach
much greater sanctity to them than to any othégioeis or civil ceremony which might
be imposed upon them, and any attempt to exer forthis direction might readily
result in introducing the practice of cohabitatigithout any pretense at contract or
ceremony at aff?°

In any case, reasoned Pedley, the inevitable smfesettiement would make the entire issue

irrelevant'®

6.3.2Morality and Legal Rights: An Appeal from Sucker Creek, Manitoulin Island

In 1896, a young woman from Manitoulin Island’s kercCreek band, now known as
Aundeck Omni Kaning, sent a written plea to the &#pent of Indian Affairs asking for the
annulment of her marriage to a man from the Shegiaia reserv&? Nine years previously, as
an orphan of only thirteen years-old, the young &nmwas compelled by her sister to marry the
man. The young woman “never loved him” and her grdwad not even asked her to be his wife.
In her own words, the young woman

Never had a desire to be married at that time. habe Clergyman who performed the
ceremony plainly saw that | was averse to be ndhrki¢hen | was told to step forward in
the Church I never made a motion. But by both #h&t@ & Relatives | was persuaded to
go up to the front of the Church & the knot wagdti’

The young woman was aware of the legal requirenar@hristian marriage and declared, “| am
not afraid to take an oath that my marriage nevamtwany further than that... there was never a
proper relation (or connection) took place betwdnman & myself.” Despite advice, and
thinking “the matter over many a time,” she fouhtimpossible” to even attempt to live with her
husband.

The Department of Indian Affairs forwarded the ss$o the Deputy Minister of Justice
for an opinion. It was determined that the High €atfi Justice had jurisdiction over the matter
and that, in a case such as this, the marriagel t@tleclared “null and void” according to

legislation or by a private act of Parliament.

119 Annual Report of the DIA915, Op. Cit.:19-20.
120 Annual Report of the DIA910, Op. Cit.:xxx.
2L 1pid.
122|n this section, names have been withheld andapaeference information is given. “Manitowaning
Agency — Request of...of the Sucker Creek Band tceHider Marriage to... of Sheguianda Annulled.”
1896-1897, National Archives of Canada, RG10: Dipent of Indian Affairs, Volume: 2848, File:
175,262, Access Code: 90.
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The DIA requested statements from the clergymanfieamd other persons who might
support the claims of the young woman'’s lettert#esment from a Chief explained that the
woman now lived with another man and had a childhwim. A woman from the band supported
the request for annulment. She was a witness tm#reage ceremony in which the “young
Bride sat on the farthest back seat & when tolgdap to the front would not obey, but her sister
persuaded her at last to go up.” Although it hagehby@anned that the newlywed couple would
begin their life together in this woman’s home rflel the bride to share sleeping quarters with
the woman’s daughter and to play with her durirgdhy. The two girls were approximately the
same age. The daughter confirmed that these wergdbping arrangements. Another band
member stated that the bride “told my wife that sbeer had closer relations with her husband
than the form of marriage ceremony” and that tleogr told the same story. Moreover, the
groom was willing to have the marriage annulledie®al Sucker Creek band members confirmed
that the woman did not live with her husband, naswhe financially supported by him.

The clergyman who conducted the marriage ceremoofegsed it “contrary to the
canons” of the Church of England to “countenaneerdie under any circumstances.” In fact,
canon law supports adultery as a validation foodie. The clergyman maintained that the girl
was actually sixteen when she was married andtthets “untrue to say that she was coerced or
that she did not understand the nature of the atitig because [he] took the trouble to explain it
to her at the time of her marriage.” The ministaplied that the girl's reason for not living with
her husband, that she did not like him, was ndicgent and had no bearing on her claim that she
did not wish to be married to him. He also notedrie&ationship and child with another man and
portrayed the annulment as a scheme to “hide” equlfhe clergyman’s only sympathy was for
the husband who was “hampered with such a sluttheehusband was also deemed beyond help
from church-sanctioned divorce because he wadigisg with another person.

Aside from the abundance of evidence, in both Cianaahd canonical law, to support
annulment or divorce, in the end, it was the adatmonist values of the Indian Department that
drove their decision on the matter. The Deputy Bofendent General of Indian Affairs cited the
woman’s “improper life” as the reason that the equfor a divorce or annulment would not be
supported. For those classed as “Indians,” lawreafoent could be more a matter of

assimilationist departmental morality than legghti
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6.4 Peroratio: Criminal Assimilation

As an aggregated and unenfranchised class witeimtchinery of the colonizing state,
all “Indians” could be unduly subjected to the npatations of both legislative and criminal law.
Within the social, legal, and geographical frameksarf the colonizing state, the only way that
indigenous peoples could enter into a full conditd lawful adult existence was by divesting
themselves of their identities. As this chapter stamwvn through a legal historical geographical
retelling of nationalistic tales on Canada’s Noitest frontier, since indigenous principles of law
were devalued and criminalized, peoples who maieththeir indigenous identities within
territories claimed by the colonizing state werasidered inherently less than lawful. Similar to
prisoners, state legislative and criminal law reggiithat indigenous identities be “reformed” or,
rather, discarded in order that they be assimilatedthe state. Canada’s North-West frontier has
loomed longer in the national imagination than mewent celebratory reclamations of its
history. For colonial officials with an eye to ass® state law over “Indian” peoples moving
over vast swaths of land that Canada desired te favts own purposes, the North-West was
indeed a wild frontier that had to be policed andguered. From the centralized administration
of colonial governance, the criminalization of igeinous peoples in the North-West influenced

“Indian” policy and legislation across Canada.
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Chapter 7

Intoxicating Geographies: Liquor, Identity, and Place

The association between indigenous persons anti@labuse is a persistent negative
stereotype and an enduring governmental preocarpatihile the precise boundaries of this
prejudice are controversial, it is evident thagnterged from colonial ideals and expediencies.
The stereotype of the “Drunken Indian” is more ofseen as a problem to be addressed rather

than an idea to be critically assessed. In thipiEhathe “Drunken Indian” will be reconsidered.

7.1 Stereotypes of the “Drunken Indian”

Attempts to bring about equality for Aboriginal pées within the Canadian state do not
escape the mire of external and internal raciaimaMWhile cultural and racial stereotypes can be
dissected as social constructions, they sharpgcathe everyday lives of those who capitalize on
privilege as well as those who bear phenotypicahegs to systematized prejudice. Alcoholism is
seen as a legacy of despair visited upon Aborigpekons by horrific colonial pasts and
seemingly impenetrable futures on economically-deped reserves or in the supposedly
confounding urban environments of Canada whereiahgials are cast as out-of-place and under-
qualified by virtue of select visible indicatorsintligenous ancestry.

Even as the National Aboriginal Health Organizatweas given a shut-down date of 30
June 2012, Canadian news media pronounced, tharfadyhealth of native people is Canada’s
greatest shamé. Warnings that alcohol and substance abuse “arpaathshare column space
with the information that approximately “17,000 algmals are currently behinds bars, making
up 20 per cent of this country’s prison populatiggt media sources claim that, to Canadians,
“[nJone of this is news® While the population count “skyrockets,” reputaldecounts are
buttressed by government statistics as they grevenge of inequities from the “Third World

conditions on some reserves to the plights of mantpan aboriginals,” who now comprise the

1 Bill Johnston, “First Nation Youth,The Globe and MailToronto, (16 March 2012):A14.
2 André Picard, “Tories ‘want out of the aborigimaisiness, The Globe and MaijlToronto, (10 April
2012):L5.
% “The Aboriginal Stats, The Globe and MajlToronto, (16 January 2008):A18.
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majority of self-identified Aboriginal persorislt is this particular population geography that
inspires a sense of urgency and unsettles complaeepetuators of the colonial myth that all
Aboriginal peoples in Canada are confined to remeserves. Paternalistic mourning over
purportedly atavistic indigenous peoples is lent eeedence by inequalities observed through
geographic proximity. Uncomfortable relationshiggvieeen Aboriginal peoples and the Canadian
state are thus made relevant to those whose maaenois that the threat of the “uncivilized” is
reaching their conventional doorsteps.

From a Western medical perspective, even thoughpaoed to the general population, a
“small percentage of Indigenous people in Canadawme alcohol, the rate of disordered
drinking is substantially higher” amongst indigea@erson§.Nevertheless, examining the 2001
Aboriginal Peoples Survey and the 2000-2001 Canad@mmunity Health Survey Cycle 1.1,
Kathi Wilson and Nicolette Cardwell find similartes of regular alcohol consumption amongst
Aboriginal and non-Aboriginal persons in urbanisgi. Indigenous persons in North America
are characterized as having a low-frequency/higintity “typical drinking style”: although
indigenous persons are less likely to consume alcealhen alcohol is consumed, it is in
relatively higher amounts with resultant accidewislence, morbidity, and mortalify/.

Alcohol use and alcohol abuse are conflated andlhaattributed to persons of
indigenous ancestry and identity. Annette Brownaars that when

health-care providers have frequent contact witirepts who embody social problems
(e.g., alcoholic patients), and when these patimm@®associated with a particular
ethnocultural group, it can be challenging notdsueme that social problems are
culturally based. Because of the relatively narcowceptualization of culture, the
tendency in culturalist discourse is to overloo& tinoader structural, economic, and
historical contexts that shape social and healtblpms®

For indigenous peoples, the very ideas of “socidgalth,” or “problem” may be conceived

quite differently than the norms accepted by Caaradorovincial, or territorial healthcare

providers. From this ontological difference, phdphies of how to approach alcohol-related

;‘“The Aboriginal Stats,” 2008, Op. Cit.:A18.

Ibid.
® Malcolm King, Alexandra Smith, and Michael Gractpdigenous Health Part 2: The Underlying
Causes of the Health Gaf@,he Lancet374(July), (2009):78; Robert S Young and Jennda® “Some
Thoughts About the Epidemiology of Alcohol and Dildge Among American Indian/Alaska Native
Populations, Journal of Ethnicity in Substance Abu8e(2009):223-241.
" Kathi Wilson and Nicolette Cardwell, “Urban Aboirigl Health: Examining Inequalities between
Aboriginal and Non-Aboriginal Populations in CangidBhe Canadian Geographet, (2012):105.
8 Darryl S Wood, “Alcohol Controls and Violence irubvut: A Comparison of Wet and Dry
Communities.”International Journal of Circumpolar Healtfr0(1), (2011):20.
° Annette J Browne, “Discourses Influencing Nurdestceptions of First Nations Patient§INR 41(1),
(2009):179.
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phenomena may become even more divergent fromastdimdd healthcare protocols and vary
between diverse indigenous peoples within Cafada.

Nonetheless, in a study designed to explore Abmaigexperiences of public health
research in Garden River, Little Current, M'Chiggewikwemikong, and London, Ontario,
Maar et. al. assess that while Western scientdragigms are “criticized for their embodiment of
colonial power imbalances, public health reseaechains critically relevant due to the
significant health disparities experienced by Agimral people.” “Non-communicable” diseases
and injuries such as alcohol and substance abasee cardiovascular disease, diabetes, family
violence, fire injuries, motor vehicle accidentsath by suicide, and death by accidental
drowning have eclipsed infectious diseases asré@ominant causes of morbidity and mortality
of Aboriginal persons?

Amy Salmon found that, as of 2011, there was “noutetion-level data available
showing the extent to which Aboriginal women in @da drink during pregnancy, or exhibit
patterns of alcohol use that are (or are not)rdisfrom those of other Canadian woméh.”
Colonial legacies have been compounded by “ethrioceand patriarchal constructs which
position Aboriginal mothers as abusive, neglecifud otherwise dangerous to their childré&h.”
Since colonialism is implicated in both alcohol aé@and stereotypes of indigenous peoples,
campaigns against Fetal Alcohol Spectrum DisorBASD) are tailored to Aboriginal contexfs.
Linking anti-FASD campaigns to decolonization istaategy for accessing much needed state
resources,” however,

hegemonic understandings of what causes FASD agdtwieeds to be prevented
remain intact: the targets for FASD prevention ragss are pregnant women who drink
(not the State policies that perpetuate coloniattemns and health disparities), and
‘FASD births’ (i.e. Aboriginal children whose mottsedrank during their gestation) need
to be prevented because they represent extraoydinats to communities and State
institutions™®

10 Christine Smillie-Adjarkwa, “Aboriginal Alcohol Adiction in Ontario Canada: A Look at the History
and Current Healing Methods That Are Working in &dieg the Cycle of AbuseJhdigenous Policy
Journal XX(3, Fall), (2009):1-9.

1 MA Maar et. al., “Thinking Outside the Box: Aboingl People’s Suggestions for Conducting Health
Studies with Aboriginal CommunitiesPublic Health 125, (2011):748.

'2 1bid:747-53.

13 Amy Salmon, “Aboriginal mothering, FASD Preventiand the Contestations of Neoliberal
Citizenship, Critical Public Health 21(2, June), (2011):166.

 1bid:169.

' bid:171.

' bid.
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In consequence, indigenous women are seen tadails' of citizenship” by bearing children who
are devalued as “burdens’ and ‘drains” on sowialfare system&. FASD is also associated
with costs to the state in enforcing criminal [&w.

Aboriginal communities in Canada have developedllapproaches to intoxicants. The
Wikwemikong Unceded Reserve adopted an Alcohol Mangent Policy in 1995 Self-
determination of alcohol is a factor in the dec@ation efforts of many Aboriginal communities
who assert that alcohol use did not take placerst Rations, Métis, or Inuit “societies prior to
European contact, and that the introduction oftad¢avas intimately tied to conditions of
colonisation.®® Some communities choose to become “dry” while itlteaft, institute, and
enforce alcohol control policies that regulate careial sales of alcohol as well as document
and restrict individuals with histories of alcotatluse”

Colleen Davison, Catherine Ford, Paul Peters, amelBpe Hawe conducted the first
large-scale compilation and examination of alcatoitrol policies in the Canadian nofttrl heir
study of seventy-eight communities in the NWT, Yokand Nunavut between 1970 and 2008
traced the movement toward local governance frafitht provisions in provincial and
territorial Liquor Control Actgto allow the adoption of local control of liqudough plebiscité®
While the first community restriction did not ocdarthe Yukon until 1991 and most
communities continue to remain open in both theofuind the NWT, by 2006, only four
communities in Nunavut did not have special restms on the importation of alcoholic
beverage$? Locally-regulated communities tend to be more gaphically isolated, smaller, and
younger and have significantly higher populatiohpersons who self-identify First Nations,
Métis, or Inuit origins> Aimost all communities with total prohibition dethave permanent
road acces€. Darryl Wood notes that “dry” communities in Nunavecord less violent crime
than communities with alcohol importation; howewdiy communities remain “relatively violent

places” where the crimes of simple, serious, ardaeassault occur at more than double the

" salmon, 2011, Op. Cit.:173.
% Ibid.
19 Louis Gliksman et. al., “Aboriginal Community Aleol Harm Reduction Policy (ACAHRP) Project: A
Vision for the Future,Substance Use & Misusé2, (2007):1851-1866.
20 salmon, 2011, Op. Cit.:170.
! |bid: 170.
22 Colleen Davison, et. al., “Community-driven AlcétRmlicy in Canada’s Northern Territories 1970-
2008,"Health Policy 102, (2011):34-40.
23 |bid:35.
** |bid:36.
% |bid:36, 38; Salmon, 2011, Op. Cit.:170.
% Davison, 2011, Op. Cit.:38.
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national raté’ Despite the benefits of alcohol restriction aniftgevernance, simplistic
nationalistic visions of harmonious life in the rae dry communities of the Canadian north are

illusory.

7.2 Intoxicants in the Indian Act and the Historical “Drunken Indian”

In addition to Canadian prejudices, stereotypab@fDrunken Indian” are prevalent in
other countries founded from European colonial missionary origind® While most research on
alcohol and indigenous persons in Canada is urigert& a contemporary medical vein, this
literature puts forward the argument that the Injstad alcohol abuse in the “north, and among
indigenous peoples in general, is inextricablydisito colonialism, historic injustices and the
paternalistic relationships that have been in plmtereen the state and indigenous grodgps.”
There is a great deal more to learn about botheoambrary and historical associations between
alcohol, colonialism, and indigenous persons inadian

Stipendiary Magistrate Francis O'Brien of Chicoutheified the idea of the “Drunken
Indian” as he traced the origins of the “most pbteruse of demoralization and... of extinction
of the divers Indian races on this part of the N&inerican Continent” to the “cursed traffic in
rum... encouraged by the French authoritf@onseigneur Laval “displayed the greatest

energy possible against the poison-sellers” anderaagliccessful journey to France in 1678 with

2"\Wood, 2011, Op. Cit.:25-26.
%8 |n their examination of potential juror bias toaamMative American defendants, Struckman-Johnson et
Al. found “suggestive evidence for a stereotypurainken-Indian bias in mock juror judgments.” Cindy
Struckman-Johnson, Michael G Miller, and David 8tman-Johnson, “Effects of Native American Race,
Intoxication, and Crime Severity on Judgments ofltGuournal of Applied Social Psycholgd38(8),
(2008):1990; Marilyn Brown, “Aina Under the Influeet The Criminalization of Alcohol in 19th-Century
Hawayr’i,” Halili: Multidisciplinary Research on Hawaiian Welleing 7, (2011):311-339; Mandy Wilson,
et. al., “The harmful use of alcohol amongst Indiggs Australians,Australian Indigenous HealthinfoNet
4(May), (2010):1-20; Chris Cunneen, “Indigenousaleeration: The Violence of Colonial Law and
Justice,The Violence of Incarceratioftds P Scraton, and J McCulloch, (London: Routetaylor and
Francis Group, 2009): 209-224; Erin Ebbett and Daleeke, “Maori Identification, Alcohol Behaviour
and Mental Health: A Review/Jhternational Journal of Mental Health and AddiatjB(2, April),
(2010):214-231; Christine Hamelin, et. al., “Chitdidl sexual abuse and adult binge drinking among
Kanak women in New CaledonigSbcial Science & Medicing8, (2009):1247-1253; Peter Mancall, Paul
Robertson, and Terry Huriwai, “Maori and alcohoteaonsidered historyAustralian and New Zealand
Journal of Psychiatry34(1, February), (2000):129-134; Nicole Yuanakt.“Alcohol is Something That
Been With Us Like a Common Cold’: Community Pergams of American Indian Drinking,Substance
Use & Misuse45(12), (2010):1909-1929.; Department of Indidfaihs, Annual Report of the
Department of Indian Affairs for the Year Ended btaB1, 1915Part I, (Ottawa: J de L Taché, 1916):11.
29 Davison, 2011, Op. Cit.:39.
30 Department of Indian Affair&Report of the Deputy Superintendent of Indian Affdi879 (Ottawa:
Maclean, Roger & Co., 1880):39-40.
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a view to obtaining a royal decree “interdicting gale of intoxicating liquors by the French to
the Indians” from Louis X1V so that Governor Framée would be forced to halt the liquor
trade

Robert Campbell finds that “European stereotypesibNative drinking revealed
European concerns about excessive drinking in géaed the place of Aboriginal peoples in
society in particular® Although the “widespread problem of alcohol abusaiinged on
“settlers and Aboriginal peoples alike,” the sdiéiquor to “Indians” was made illegal as part of
the assimilation prografi.For the paternalistic Department of Indian Affairgoxicants
represented the antithesis of all that they wesrgiting to accomplish amongst their “Indian”
wards.

For many, heightened perceptions of the dangeagcohol consumption by “Indians”
stemmed from beliefs in their constitutional weadshas well as the danger that “savage”
tendencies might be loosed from the constraingieflization” by disinhibiting liquor. In 1881,
Drapeau, Priest and Indian Agent of Restigouchmathstrated the physical, religious, cultural,
and legal confluence involved in this racializatarfIndian” wards. Drapeau believed that the
“most prevalent disease” on the reserve, tuber@ltiso doubt, originates from the abuse of
alcoholic liquors, and this use increases the ds@aore and moré*The belief that Indians
were both vulnerable and dangerous was more tisaniatal prejudice. Wardship and
prohibition from liquor were the Canadian statdTical policy legislated in théndian Act

The DIA hoped that an anti-tuberculosis pilot pevjaunched in Ontario could be used
to secure a larger parliamentary appropriatiorxgmad the program across Canatiahe two-
pronged pilot project centred on a medical sureegéntify “incipient cases” to be confined to
sanitoria and an effort to “introduce more saniteopditions in the dwellings of the Indian$.”
The DIA authorized that a circular, “designed tsilgaarouse the attention of the more primitive
type of Indian mind,” in both English and Cree aplts, be posted in prominent places on

reserves. Although titled “Instructions Which iflleaved Will Prevent Indians Contracting

31 AnnualReport of the DIA1879, Op. Cit.:39-40.
%2 Robert A Campbell, “Making Sober Citizens: The aegof Indigenous Alcohol Regulations in Canada,
1777-1985,"Journal of Canadian Studigd42(1, Winter), (2008):106; Mariana Valverde, “Adtcolonial
Women’s Law? Domestic Violence and the Ontario bigBoard’s ‘Indian List,” 1950-1990,Feminist
Studies 30(3, Fall), (2004):569.
33 Campbell, 2008, Op. Cit.:107.
34 Department of Indian AffairsAnnual Report of the Department of Indian Affagsthe Year Ended 31
December 1881(Ottawa: Maclean, Roger & Co., 1882):16-17.
:Z Annual Report of the DIA915, Op. Cit.:xxiii-xxiv.
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Tuberculosis,” this pamphlet clearly indicated otBéA “health” messages such as an
admonition to refrain from drinking whisky becaugg]hisky and allied drinks are the world’s

national curse®”

Figure 20: “Drunken Indians Among the Stumps of dom,” Canada West, 18#3

From early admonitory legislation, Upper Canadasseds permanent ban on liquor sales
to “Indians” in 184C”° Enduring colonial concerns that liquor would hatense and dangerous
effects on “Indians” were legislated into the ficsinsolidatedndian Actin 1876 The legal
geography of the 187@dian Acttargeted the contaminating influences of liquosites of
assimilative quarantine. After an initial definttig@rincipally referring to alcoholic beverages, the
first occurrence of “intoxicants” in the 18T&dian Actis in reference to the governance of land
surrender and resource extraction. Section 27 mategal to “introduce at any council or
meeting of Indians held for the purpose of disaugsir of assenting to a release of surrender of a

reserve or portion thereof, or of assenting tagkeing of a timber or other license, any

37 Annual Report of the DIAL915, Op. Cit.:xxiii-xxiv.
38 Adapted from “Drunken Indians among the stumpisasidon, C.W.,” Sir James Edward Alexander
Sketchbook, 1843, National Archives of Canada, Am. 1977-22-78, Copyright: Expired.
39 Campbell, 2008, Op. Cit.:108n Act to Amend and Make Permanent an Act Passte ifiifth Year of
His Late Majesty’s Reign, entitled, “An Act to peew the Sale of Spirituous Liquors to Indian$840, 3
Victoria, c. 8, s. 1.
0 An Act to Amend and Consolidate the Laws Respelctitigns SC 1876, c. 18
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intoxicant.”

Of particular interest in developing legal procestuto legitimize the procurement
of Indian lands, Section 27 punished any personiwnoduced intoxicants at these meetings, as
well as any “agent or officer” of the Superintend&eneral or Governor in Council
“introducing, allowing or countenancing by his pese the use of such intoxicant among such
Indians a week before, at, or a week after, ani soancil or meetingf'ﬂ Superior courts were
instructed to impose a fine of two hundred dolknd pay half of that fine to the informer
involved in bringing the chardé.

Discussions of the importance of Indian “statusittéo overlook the broader assimilative
scope of Canadian Indian legislation and disrefagdlegree to which Indian Affairs felt entitled
to conduct surveillance. The 18K&lian Actalso dealt with the “non-Treaty Indian.” Section 4
defined the “non-Treaty Indian” as “any personradian blood who is reputed to belong to an
irregular band or who follows the Indian mode & lieven though such person be only a
temporary resident in Canad4.As such, persons subjectively thought to beaptteotypical
and cultural markers of “Indian” identity were setj to the extensive regulation of the state.
Moreover, the Canada-USA border was degraded bgténeotypical application of intensive
regulation by the Canadian state, despite staitirership, or home. Despite its racialized
discrimination, in some ways, Section 4 concededettistence of indigenous persons who did
not live according to European epistemological roamd boundaries.

The supply or sale of intoxicants to “any Indiannon-treaty Indian in Canada” the use
of any building on a reserve to supply intoxicaais] the possession of “any intoxicant in the
house, tent, wigwam or place of abode” was barye8dxtion 79 of théndian Actwith
instructions that convictions

before any judge, stipendiary magistrate or twtigas of the peace, upon the evidence
of one credible witness other than the informepraisecutor, be liable to imprisonment
for a period not less than one month nor exceesixgonths, with or without hard
labor, and be fined not less than fifty nor morantithree hundred dollars, with costs of
prosecution, — one moiety of the fine to go toittfermer or prosecutor, and the other
moiety to Her Majesty, to form part of the fund tbe benefit of that body of Indian or
non-treaty Indians, with respect to one or more s of which the offence was
committed?®

! Indian Act 1876, Op. Cit. c. 18, s. 27
42 H
Ibid.
*3 Ibid.
** Ibid, s. 4.
*5 Ibid, s. 79.
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Any person in charge of a water vessel involvetheintoxicant trade to “Indians” could be
convicted in the same way, given the same fine,enithble for the same term of incarceration
in a “common gaol, house of correction, lock-upgtirer place of confinement” if they defaulted

on that fine®

Figure 21: The Disposition of FirnEs

Tables of Convictions were published in Manitoustand
newspapers. The above clipping includes columnghfooffence,
the date of conviction, the convicting justice, femtence, when
fines were paid, to whom they were paid, and comafsitNames of]
prosecutors and defendants, although publishedaarghown.

Unless used for illness under the direction of @dimal man” or minister of religion,
“any Indian or non-treaty Indian” who manufacturpdssessed, concealed, sold, exchanged,
bartered, supplied, or gave any other Indian asxioant could be convicted before a judge,
stipendiary magistrate, or two justices of the pean the evidence of one witness, in addition to
the informer or prosecutor, and sentenced to os&tmonths’ imprisonment with or without
hard labouf?

In all cases within Section 79, Indians were cosred “competent witnesse$. Prior to
the passing of the 18 Ain Act to amend certain Laws respecting Indiansl, tanextend certain
Laws relating to matters connected with Indiangh® Provinces of Manitoba and British

Columbia in which, amidst provisions against liquor, IntBavere declared competent witnesses,

“% Indian Act 1876, Op. Cit. c. 18, s. 79.
*” Adapted from “Return of Convictions by Her Majestjustices of the Peace Within the District of
Algoma From 31 March 1883 to 30 September 18BBhitoulin Expositor 24 November 1883,
Manitowaning, Volume: V, No. 24.
“8 Indian Act 1876, Op. Cit. c. 18, s. 79.
*° Ibid.
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colonial authorities encountered obstacles in puatseg cases against liquor traders because of
the uncertain validity of sworn legal oaths accogdio Christian customs by indigenous persons
who were not thought to be ChristigfiReginald Good gives the remarkable example of
William Gibbard, Fisheries Commissioner and Magit&rof the District of Algoma, deciding in
1863 that as “‘a general all prevailing rule it nzgyclearly stated that no liquor seller, can be
convicted by the evidence of an [non-Christian]idmdor a halfbreed’ because their unsworn
testimony was inadmissiblé”Phipps concurred that “it is impossible to caont the existing
Laws against the sale of Liquor to Indians’ becdnsaost instances of alleged infraction Indian
witnesses could not be found who were deemed cempt ‘lay an information upon oatt?”
Paradoxically, in their attempts to stop the ligtrade to “Indians,” the “most sustained lobby for
legislation to be passed admitting testimony fran-&hristian Indians in colonial municipal
courts in Canada West came from Christian missiesiand Christian missionary
organizations> The 1874 amendment made it “lawful” for evidenode received from

any Indian or aboriginal native or native of mixaldod, who is destitute of the
knowledge of God, and of any fixed and clear betigkligion or in a future state of
rewards and punishments, without administeringiheal from of oath to any such
Indian, aboriginal native or native of mixed bloasl aforesaid, upon his solemn
affirmation or declaration to tell the truth, théele truth and nothing but the truth, or in
such form as may be approved by such Court, JiBtgeendiary Magistrate, Coroner or
Justice of the Peace, as most binding in his censet”

These procedures were folded into the 1BitBan Act> In addition, the Department of Justice
insisted that “Indian witnesses” and “white menahequal ground in their entitlement to
witness fees?

Various Sections of the 18T8dian Actinvolved the physical components of the

intoxicant trade’ The materials of the intoxicant trade gave motersamy to individual Indian

0 1874An Act to amend certain Laws respecting Indians, anextend certain Laws relating to matters

connected with Indians to the Provinces of Manitahd British Columbiac. 21, s.1; Reginald Good,

“Admissibility of Testimony From Non-Christian Irahs in the Colonial Municipal Courts of Upper

Canada/Canada WeswWindsor Yearbook of Access to Just® (2005):90-91.

> Inclusion of [non-Christian] by Good. Ibid:90-91.

> id.

>3 |bid:90.

> An Act to amend certain Laws respecting Indid@4, Op. Cit., c. 21, s.3.

%5 Indian Act 1876, Op. Cit., s. 74.

*% Deputy Minister of Justice Newcombe to the Degiiperintendent General of Indian Affairs, 11

January 1910, (OttawdDept. of Justice Opinions — Vol. 3,” 1900-1910,tNdaal Archives of Canada,

RG10: Department of Indian Affairs, Series B-8, Muole: 11195, File: 1, Access Code: 32.

>" Section 68 instructed that courts could recovgrpawn made for intoxicants. Section 81 dealt

specifically with the use and forfeiture of watessels. Utilizing transport technology for suchposes

flaunted Indian Affair's principle of removing Inals to less-accessible locations where they waaild b
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Agents and exposed the lack of privacy for Indiardg of the state. Section 80 provided that any
container or vessel involved in the trade or usatoikicants, as well as their contents, could be
seized by a constable “wheresoever found on suhdain such place” and destroy&dh
formal complaint of the possession of any of thesmponents laid before a judge, stipendiary
magistrate, or justice of the peace, with the awigeof “any credible witness,” allowed the
judicial power to “condemn the Indian or other perén whose possession they were found” to a
penalty of fifty to one hundred dollars to be ditthetween the prosecutor and the Crawmny
person who did not produce “immediate payment” batwvas then a large sum would be
incarcerated for two to six months, unless theyldpuocure funds while incarcerat&dis
Justices of the Peace, any Indian Agent could aartyhis process.

The 187andian Actalso legislated direct measures against the statoxication.
Section 83 made it legal for “any constable, withmocess of law, to arrest any Indian or non-
treaty Indian whom he may find in a state of intation, and to convey him to any common
gaol, house of correction lock-up or other placeaifinement, there to be kept until he shall
have become sober” and could be brought befordgejumagistrate, or justi€&lf, at that point,
the individual was convicted of having been intaxex, they were imprisoned for a maximum of
one montH? However, a significant factor intervened betweenwiction and sentencing.
Although already convicted, this briefer carceemin depended on the individual informing on
others> Facing sentencing, the convicted individual whHosed to “give information of the
person, place and time from whom, where and whemprbcured such intoxicant, and if from any
other than Indian or non-treaty Indian, then, ithwi his knowledge, from whom, where and
when such intoxicant was originally procured orefieed” could find that their sentence was
extended by up to fourteen ddy/s.

Although not required for Canadian adults as a ehahd certainly not a prevailing

characteristic of settler society, the 18i@ian Actalso required sobriety as a precursor to the

“protected” during enculturation. Section 82 invadithe forfeiture of every other “article, chattel,
commodity or thing."Indian Act 1876, Op. Citc. 18.

*8 Indian Act 1876, Op. Cit., 18, s. 80.

%9 |bid.

% |bid.

®%bid, c. 18, s. 83.

®2 |bid.

®3 |bid.

% Ibid.
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enfranchisement proce¥sTherefore, as Campbell demonstrates, liquor ré&tnis “helped to
define who was an Indian and who was not” for teddfal Governmerif.Nonetheless, the
liquor provisions of théndian Actensured that persons racialized as “Indians” \wergshed as
“Indians” when seen to be demonstrating a racidl@®@clivity to alcohol whether they had

“status” or not.

7.2.1Judicial Functions of the Department of Indian Affairs

Considerable judicial power was invested in repregeves of the Department of Indian
Affairs. The 187@ndian Actgranted some standing when it directed that laffelavits could be
made before a “judge or clerk of any county oruwircourt, or any justice of the peace, or any
commissioner for taking affidavits in any of theuds, or the Superintendent-General, or any
Indian agent, or any surveyor duly licensed andretvand appointed to the task by the
Superintendent Gener3l.

Under the reign of Queen Victoria, the idea of idestof the Peace was based on the
principle that the monarch was the “principal cama®or of the peace within all her dominions;
and may give authority to any other to see the @&apt.*® Justices of the Peace were appointed
by the Queen’s commission “under the great seatwdppoints them all jointly and separately
to keep the peace, and any two or more of themdwiie of and determine felonies and other
misdemeanors®Although a directly judicial function was not spfédl for all Indian Agents
until the 1881Indian Actlegislated that that all Indian Commissioners,igtasit Indian
Commissioners, Indian Superintendents, Indian letgpe and Indian Agents “shall le& officio
a Justice of the Peace for the purposes of this Attimes, practice preceded legislation in
frontier contexts where men who represented tha lggwer of the government often took on

several roles and titles concurrently.

% Indian Act 1876, Op. Cit., c. 18, s. 86 and 93.

66 Campbell, 2008, Op. Cit.:109.

87 Indian Act 1876, Op. Cit., c. 18, s. 86 and 95; “HeadquarteDttawa, Ontario — Interpretation of a

Section of the Indian Act by the Minister of Justi€onfirming that Indian Land Agents May Serve as

Justices of the Peace as Those in the Positiamdadn Agent,” 1894, National Archives of Canada,1RG

Department of Indian Affairs, Volume: 2753, Filet8479, Access Code: 90.

% Wwilliam Conway KeeleThe Provincial Justice, or Magistrate’s Manual, Bgia Complete Digest of the

Criminal Law of Canada, and a Compendious and Galnéew of the Provincial Law of Upper Canada:

Xg/ith Practical Forms, for the Use of the Magistra8y edition, (Toronto: H Rowsell, 1851):399.
Ibid:399.

%1n 1879, as Indian Superintendent IW Powell regmban his travels throughout coastal British

Columbia, he noted, “cases were brought before hiehw was compelled to deal with in my capacity as
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As evident in his involvement as a Magistrate i fikhery conflict, Visiting
Superintendent of Indian Affairs Phipps was onéhsuan. In 1878, Phipps sentenced Thomas
O’Hara to three months’ imprisonment, in defauladine, for selling liquor to “Indians;”
however, after giving security to appear when negiby the court, O’Hara chose instead to
leave “for parts unknown, not liking the idea oeaking stone for the Sault Ste Marie roads.”
Phipps lent his approval to changes in the 188@an Actwhich would “materially aid in putting
a stop to illicit drinking” by legalizing searché&s liquor on Indian Reserves across Candda.
The 1880 amendments authorized the search forigaobs, and the receptacles involved in their
manufacture or transport, on reserve, on the passany Indian or non-treaty Indian, and in any
Indian or non-treaty Indian dwelling and by anyicgf of the Indian Department or constable
“wheresoever found on such land or in such plaagendhe person of such Indian or non-treaty
Indian: and on complaint before any judge, StiparydMagistrate, or Justice of the Peace, he
may, on the evidence of any credible witness... comdéhe Indian or other person in whose
possession they were found.In this way, 1880 amendments gave Phipps thetyahilisearch
for intoxicants prior to the official laying of amplaint. As an Indian Agent Justice of the Peace,
Phipps could then adjudicate resultant complaintslay sentences under timelian Act

The power of frontier officials could be so grdadttit appears that, at times, “Indian”
wards may have been punished without proper regigtef the convictions. In 1880, the
Manitoulin Expositorreported that “an Indian” convicted by SuperintmdPhipps and R
English on a charge of intoxication served one wagéil.”* Although he was convicted and
imprisoned, the individual’'s name does not appeathe published list of convictions for the

District of Algoma!®

Justice of the Peace.” In 1880, A Power, writingoehalf of the Solicitor for Indian Affairs gaveeth
opinion that Sec. 20 Cap. 27 of the Revised Staitnft©ntario gave Indian Superintendents the paaver
act as Justices of the Peaga.act to amend The Indian Act, 188 1881, c. 1Report of the Deputy
Superintendent General of Indian Affairs, 180®. Cit.: 123; A Power for Solicitor Indian Affaj 19
February 1880, (Ottawa), “Moravian Reserve — Agkatin Beattie Inquires if he has Power to Act as a
Justice of the Peace,” 1880, National Archives ah&la, RG10: Department of Indian Affairs, Volume:
2102, File: 18,511, Access Code: 90.
" The Manitoulin Enterprisel2 April 1878, Gore Bay, Volume: I.
2 Annual Report of the DIA,880, Op. Cit.:20.
3 An Act to amend and consolidate the laws respedtidigns SC 1880, c. 8, s. 8.
" Manitoulin Expositor 28 February 1880, Manitowaning, Volume: I, No. 41
5 “Return of Convictions Made by Her Majesty’s Jueti of the Peace Within the District of Algoma from
the December Sessions, 1879, to SeptembB&r1BB0,”Manitoulin Expositoy 20 November 1880,
Manitowaning, Volume: II, No. 79.
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Figure 22: Not in the Court List?

Despite their keen attention to indigenous persassimilation into state law, and criminality imgeal, the name of
the “Indian” convicted by Indian Agent JC Phippgdmot appear in the detailed court lists publishedanitoulin
newspapers.

In her examination of the tenure of two Indian Aigeon Georgian Bay, one of whom
was RJ Lewis of Manitowaning, Brownlie recognizestt perhaps, the “most decisive power
assigned to Indian Agents under the Indian Act thas role in dispensing justice” since, with
the powers granted to Indian Agents to act aschsstif the Peace in 1881, for “minor offences
(most often for alcohol consumption) the agentdesgly laid the charges himself, investigated
them, examined the evidence, pronounced the vestid; if applicable, assigned a penalty.”
However, the following year, these already sigafficjudicial powers were increased. 1882
Indian Actamendments gave all Indian Agents the “same pawer Stipendiary Magistrate or a
Police Magistrate” to adjudicate infractions untlex act and removed the right of convicted

persons to appeal any judicial order if the fineiwed was less than ten dolldfs.

Figure 23: Name of Convicting Justice — JC Phippgian Agent®
In addition to his powers as an Indian Agent, JpPhcould act as a lone justice, dispense firegive fines, and
commit “Indians” to jail.

When the Parliamentary Committee examined the 18&an ActAmendment Bill, the
Honourable Mr. Power objected to the “very unusual extensive power” given to DIA agents

authorized through the Governor in Council, “by so#na issued by him, to summon any person

8 Adapted fromManitoulin Expositoy 28 February 1880, Op. Cit.
" Lewis was the Manitowaning Agency Indian Agennir@915 until 1939. Robin Jarvis Brownlig,
Fatherly Eye: Indian Agents, Government Power, Ahdriginal Resistance in Ontario, 1918-193Bon
Mills: Oxford University Press, 2003):35-36, 51.
8 An act to further amend The Indian Act, 188G, 1882, ¢ 30, s 3, 4.
9 Adapted fromManitoulin Expositor 24 April 1886, Volume: 7, No. 49, Manitowaning.
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before him and to examine such person under oatbspect to any matter affecting Indians, and
to compel the production of papers and writingoteehim relating to such matterS.Any

person thus summoned by an agent who did not apmdased to give evidence, or did not
supply requested documents could be imprisondaeicdmmon gaol for a maximum of fourteen
days. Power saw this as investing a single indadigith the authority of an entire court and did
not “think that the officer who is holding the efmryushould be allowed on his own motion to
send a man to gaol.” A rather less summary prosiessld be available. The Honourable Mr.
Kaulbach agreed that these were “extraordinary pswet supposed that the Minister “must
have some good reason” for them.

Distance was the reason given for this abrupt sumpracess because, as the
Honourable Mr. Abbott explained, if there were digs in any concern involving “Indians,
somebody must enquire into itfowever, the highest officers of Indian Affairs édmot be
expected to travel throughout the country “to msikeh enquiries, and the person who is
appointed to make it must have the right to compilesses to attend and to obtain papers or
anything else necessary to form a decision in thtan” Abbott saw no reason why such a
process should not be approved “in relation tdnidéans where the questions to arise would
probably not be as important as the questionsngriglating to lands.” After jocular conjecture
that this could mean that the committee memberagblres might be compelled by an “inferior
officer” to cooperate with an investigation, therouittee agreed to the clause.

Universality of application was particularly impant to the Department of Indian Affairs
because liquor traffic repression was an “imporfzat of the duties of an Indian Agent” yet, try
as they might, the DIA could not completely contie@ movement of indigenous persons across
state boundarié¥.Indian Affairs was apprehensive about the inteéonal border with the United
States because, in their estimation, the “lawefatter country, while prohibiting under heavy
penalties the sale or gift of ardent spirits tadnd resident therein, do not apply to Indians of a
foreign country.® The 1893ndian Actgave an Indian Agent the power of two Justicethef

Peace

anywhere within the territorial limits of his judigtion as a Justice as defined in his
appointment... for all the purposes of the Indian éwof any other Act respecting

8 Unless otherwise indicated, the discussion onphig is based on the following sourbebates of the
Senate of the Dominion of Canada: First Sessioixth arliament (Ottawa: AS Woodburn, 1887):398-
400.
81 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended 31st
December 1889 Ottawa: Brown Chamberlin, 1890):xiv.
82 Annual Report of the DIAL889, Op. Cit.:xiv.
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Indians, and with respect to any offences agalresptovisions thereof or against the
provisions of section 98 of the Criminal Code (iimg Indians to riotous acts), of part
Xl of the Criminal Code; (Offences against motgli.. and part XV (Vagrancyy’

The territorial limits applied regardless of whetltee “Indian or non-treaty Indian charged with
or in any way concerned in or effected by the afegmmatter or thing to be tried, investigated or
dealt with, is or is not within his ordinary juristion, charge or supervision as an Indian ag&ht.”
As Manitoulin Island is geographically situatedeawaypoint between shores, provinces, and
countries, its Indian Agents could have a rolénmprosecution of numerous offences.

The “ex officid terminology was discontinued in the 19Bilian Actas “Indians”
became more closely incorporated into the genéaite $egal and social welfare systems;
however, unless their appointment was revoked bydHeral Minister, existing “Indian Agents”
retained this functioft The Governor in Council could confer the authodty Justice of the
Peace. Those invested with this power would thewe liae powers of two justices for offences
under thdndian Act offences under thériminal Codewith respect to riotous acts on reserves,
robbing “Indian graves,” cruelty to animals, comnassault, breaking and entering, and
vagrancy “where the offence is committed by andndir relates to the person or property of an
Indian.”® A provision granted the Minister the ability tadieect annuity and interest monies to
the support of dependents when an “Indian” had Begparated by imprisonment from his wife
and family.® As legislation proceeded following the 19%tiian Act the section
“grandfathering” Indian Agent Justices of the Peaas dropped and a provision affirming the
judicial authority of provincial justices was add@ he option of conferring judicial powers
through the Governor in Council remairf@dloreover, the Governor in Council could make
regulations resulting, on summary conviction, intophree months imprisonment and fines not

exceeding one hundred dollars or bdth.

8 Deputy Minister of the Department of Justice Elwdembe to the Secretary of the DIA, 28 November
1905, “Dept. of Justice Opinions — Vol. 3,” Op. Cit
8 Indian Act Amendmen®C 1895, 58 and 59 Victoria, c. 35, s. 7.
% Indian Act RS 1951, c. 29, s. 106.
% bid, c. 29, s.105.
8 1bid, c. 29, s.67 (c)ndian Act RSC 1985, c. I-5, s.68(cdn Act to Amend the Indian A@000, c. 12, s.
152.
8 |ndian Act RSC 1985, c. I-5, s. 106; c. |-, s. 107; RS 18827 (1st Supp.), s. 203.
89 |hi

Ibid.
% |bid:c. I-6, s. 57.
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7.2.2Financing the “Drunken Indian” Stereotype: Directing the Disposition of Fines

The administrative structure behind state enforecgrokliquor laws required funding.
The 1876, 1906, and 1927dian Actstipulations that the moiety of fines resultingrfr
convictions could be divided between the Crown taedorosecutor or informer could inspire
freelance detective work and assist provincial éanforcement; however, this sharing out of fines
was not always accomplish&dAlthough theindian Actmade liquor traffic with Indians illegal,
“as in all temperance legislation” Indian Affaisuind it rather “somewhat difficult to find white
people” to assist them in procuring convictiGhin 1898, the Assistant Secretary of the DIA
equivocated that while Indian Affairs was “most s to encourage every effort to suppress the
nefarious traffic” in liquor, it did not have suffent funds to pursue a “general practice” of
bestowing rewards on informers if fines could netdollected or prosecutions were
unsuccessfut’

Indian Affairs deployed the jurisdictional funat® of provincial and territorial
governments in order to enforce their assimilaprierities. Nevertheless, they guarded
departmental finances and assiduously defendedrtiieias the ultimate state arbiter of all
aspects of “Indian” lives. The Deputy Attorney Gexief the Province of Alberta attempted to
secure a moiety of the fines through the officénef Deputy Minister of Justice by arguing that
fine collection was “largely made through the ef$oof the Police” and part of the cost of the
police rested on the newly-founded provift®hen Deputy Minister of Justice EL Newcombe
consulted Indian Affairs, they explained their piogi that thdndian Actprovisions were “not
intended to refer to such expense of administdtirdaw, as the bearing by the Province of a
portion of the expense of maintaining the politdristead, the DIA had

recently manifested in another connection, itsimgthess to reimburse the same Province
for any special expenditure in connection with phaesecutions of infractions of the
provisions of the Act relating to intoxicants, lmwven in such cases it would consider its

1 Indian Act 1876, c. 18, s. 7%ndian Act 1906, RS, c. 81, s. 13Fidian Act,1927, c. 98, 2. 126; Chief
License Inspector James Penrose to Minister ofnfeeior Sifton, 22 January 1898, (Winnipeg),
“Correspondence Regarding the Sale of IntoxicamtBe Indians in Manitoba and the Northwest
Territories,” National Archives of Canada, RG10pAdment of Indian Affairs, Volume: 3981, File:
158693, Access Code: 90.
92 Acting Deputy Superintendent General of DIA JD Mah, Memorandum, Mr. Sifton, 11 December
1903, (Ottawa), “Correspondence Regarding the &dlgoxicants,” Op. Cit.
9 Assistant Secretary AN McNeill to Chief Licensspector James Penrose, 25 January 1898, (Ottawa),
“Correspondence Regarding the Sale of Intoxicarip,” Cit.
° Deputy Attorney General of the Province of Albexiahe Deputy Minister of Justice, 23 July 1906,
(Edmonton), “Correspondence Regarding the Saletokicants,” Op. Cit.
% JD McLean to Deputy Minister of Justice EL Newc@nB2 August 1906, (Ottawa), “Correspondence
Regarding the Sale of Intoxicants,” Op. Cit.
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obligation to depend on circumstance, such asaslg asked for or authorized the
expendituré®

Indian Affairs privileged its own programs and sezbian Order in Council that allowed the
“whole of the fines” to be “devoted to a specialdufor the suppression of the liquor traffic with
the Indians.?” The rejoinder to the province was that, althouglidn Affairs controlled the
expenditure of these fines, they were “alreadyiadpgb the common purpose of maintaining
order and vindicating the law” and that the fedg@lernment already contributed enough to the
Province of Alberta to entitle it to provincial sares®

Ontario experienced a similar conundrum when thigngted to bill the DIA for costs
that the province incurred in prosecutions forisglliquor to “Indians.® The Department of
Justice gave the opinion that Indian Affairs wasumaler any legal obligation to pay because
they were not consulted prior to the proceedingh@fOntario License Brancff. The need for
the DIA to gather information regarding these offesicould only be expediently addressed if
provincial authorities directed all such cases Intian Affairs’ own prosecutorial systefff.

The practice of DIA control of fines was strengtéeroy a gap in the legislation. While
the 1906 ndian Actattached fines to most liquor prosecutions, angided that the Governor in
Council could “from time to time” instruct that &8 could be allocated to a “provincial,
municipal or local authority which wholly or in gdvears the expense of administering the law,”
it also made it possible for fines to be “applirciny other manner deemed best adapted to attain
the objects of such law® Section 150 stated,

Every fine, penalty or forfeiture under this Ackcept so much thereof as is payable to
an informer or person suing therefor, shall beltmblis Majesty for the benefit of the
band of Indians with respect to which or to onenare members of which the offence
was committed, or to which the offender, if an lndibelongs®®

Since some of the sections of the 19fdian Actdid not specifically determine that a moiety

was definitely to be paid to an informer or progecuthis was taken to mean that the entirety of

% McLean to Newcombe, 22 August 1906, “Corresponddegarding the Sale of Intoxicants,” Op. Cit.
97 1hi

Ibid.
% |bid.
% Deputy Minister of Justice EL Newcombe to the Dig@Buperintendent General of the DIPhe King
vs. Boyd& The King vs. Debossage et, &8 May 1907, (Ottawa), RG10: Department of Indidfairs,
“Dept. of Justice Opinions — Vol. 3,” Op. Cit.
100 i

Ibid.
1% 1pid.
192 An ActRespecting Indiand.906, c. 81, s. 150.
103 i

Ibid.
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these fines defaulted to the Department of Indiffairs’ funds!® Indian Affairs received one
hundred fifty-five dollars on behalf of the Manitoulsland Unceded Band for liquor fines in the
year preceding 31 March 19%0 Despite these regulations, in some locationgpeared that
Indian Agents were retaining monies from the catinits that they securétf. Acting Director of
Indian Affairs TRL Maclnnes issued a “Circular leztto all Indian Agents” to advise that the
Deputy Minister of Justice had given the opinioattany Indian Agent, “as a permanent
employee in the public service is debarred by ee@®2 of theCivil Service Acfrom collecting
fees otherwise to be taken under the Code by afdrfhis magisterial services™ Indian Agents
could not claim fees for any cases whether headéwihelndian Actor theCriminal Code™® In
1951, the disposition of argdian Actfines outside of the DIA was recalibrated with the
retention of the 1906 provision and the deletioamy distribution of the moieties of fines

whatsoever®

7.3Liquor: The Common Enemy

The Department of Indian Affairs found common cawsié other forces of state law as
they worked together to apply liquor laws. Throdigh 1864Dunkin Actand the 187&anada
Temperance Acklectors” could require that a referendum be logidhe question of prohibiting

liquor sales within their municipalit}® TheOntario Temperance Aatstituted provincial

104 Sections 135, 140, and 143 did specify the disjposof the moieties of fines. Deputy Minister of
Justice Newcombe Assistant Secretary to the Dagirtister of Justice, 28 October 1907, (Ottawa),
“Correspondence Regarding the Sale of Intoxicar@p,” Cit.; Deputy Minister of Justice Newcombehe t
Secretary of the DIA, 8 November 1907, (Ottawa)pri@spondence Regarding the Sale of Intoxicants,”
Op. Cit.
195 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended
March 31, 1920Part I, (Ottawa: Thomas Mulvey, 1921):95.
1% «Circular Letter to all Indian Agents,” Acting Bictor of Indian Affairs TRL Maclnnes, 20 August 893
(Ottawa), “Kwawkewlth Agency — ‘J — Judicial’ — Ganal correspondence re Indian offences and court
cases including crime reports and correspondenite®akalla Prison Farm, B.C. Provincial Police and
RCMP (Shannon file),” National Archives of CanaB&;10: Department of Indian Affairs, Volume:
11149, Series C-V-8, File: 23 and 24, Access C8de:
97 The Deputy Minister of Justice’s opinion, firstgh on 18 November 1926, is quoted in the circular.
“Circular Letter to all Indian Agents,” Acting Dickor of Indian Affairs TRL Maclnnes, 20 August 1938
(Ottawa), “Kwawkewlth Agency —Oakalla Prison Far@p. Cit.
198 |pid; “Manitoulin Island Agency — Transfer LedgE®48 — March 31st, 1951 — 52, part 1953,” National
Archives of Canada, RG10: Department of Indian ipdéfaVVolume: 12965, File: Series C-V-26, Access
Code: 32.
199 Indian Act 1951, c. 29, s. 102.
110 Scott Thompson and Gary GenosRanched Drunk: Alcohol, Surveillance, and the LCRER7-1975
(Halifax: Fernwood Publishing, 2009):25.
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prohibition from 1916 to 192! Christian Temperance movements extended far beymnd
years of prohibition. In times of temperance a@tgtchurches aligned with the views of the DIA

in this matter and, in turn, were asked to help.

Figure 24: Gore Bay Temperance Hduse

His Grace the Archbishop of Rupert’'s Land relayealdistress of the Reverend George
Holmes in St. Peter’s Mission that a liquor tradesveing carried out with the “Half-breeds and
Indians” of the Peace River District in 1988James Smart, Deputy Superintendent General of
Indian Affairs and Deputy Minister of the Interidrad difficulty coming to terms with this
dismaying information because timelian Actand theNorthwest Territories Agbrohibited the
supply of intoxicating liquors to “Indians™ Smart gauged that “it should be an easy matter” to
use that legislation to arrest any persons im@itét the liquor traffi¢’® Although it was in “the
interest” of the Hudson’s Bay Company and “the duatfythe NWMP to enforce the law, the
Deputy Minister also considered it the “duty of @her well disposed persons in the district to

assist in maintaining the law in this matt&’Smart assured the Archbishop that he would notify

1 Thompson and Genosko, 2009, Op. Cit.:23.
12 TheManitoulin Reformemas the “organ of the Liberal party of the Manltowistrict.”
Adapted fromManitoulin Reformer29 October 1903, Gore Bay, Volume: 2, No. 26.
113 Deputy Minister Jas A Smart to His Grace the Aishbp of Rupert’s Land, 25 April 1900, (Ottawa),
“Correspondence Regarding the Sale of Intoxicarig,” Cit.
114 Smart cited thélorth West Territories A@mended by Sections 15 and 16 of Chapter 22 of the
Dominion Statutesf 1891. Ibid.
12 |pid.
18 |pid.
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the Comptroller of the North West Mounted Polidee Chief Commissioner of the Hudson’s Bay
Company, and Frederick WG Haultain, Premier andrAgy-General of the North-West
Territories, so that territorial and federal autties could combine their efforts’ Smart also

called on the Archbishop to help, affirming, “muzhthe work can be done by the priest, the
missionary or the clergyman who is living near ooagst these peoplé® For their

information, and to disseminate knowledge of thisitessential aspect of state relationships with

“Indians,” Smart proposed a poster campaign.

Figure 25: Department of Indian Affairs Notice +dxicating Liquof*®

117 Deputy Minister Jas A Smart to His Grace the Aishbp of Rupert’s Land, 25 April 1900, (Ottawa),
“Correspondence Regarding the Sale of Intoxicar@@p,” Cit.; Michael Charles ThomEpw the West Was
Lost: Frederick Haultain and the Foundation of Satskewan MA Thesis, Department of History,
University of Saskatchewan, 2005:1.
118 Deputy Minister Jas A Smart to His Grace the Aishbp of Rupert’s Land, 25 April 1900, Op. Cit.
119 aAdapted from Notice, “Correspondence Regarding3le of Intoxicants,” Op. Cit.
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Smart envisioned a “large supply” of posters expfaj Indian ActandNorth West Territories
Act anti-liquor traffic provisions?® A “Warning to the Pubic Against Supplying Intoxita to
Indians” provided the details of the relevant sewiof thdndian Act including stipulations that
only applied to “Indians” and “non-Treaty Indiansyith fines and jail terms capitalized and
underlined®* The authorities responsible for enforcing this la@re provided with a primer in

pamphlet form.

Figure 26: Excerpts From ttedian Actfor “Dealing with Liquor Cases®

Frank Pedley, Deputy Superintendent General ofimdiffairs, made noteworthy
attempts to recalibrate the fixation of governmafitials, law enforcement, religious bodies,
and Canadian society on preventing Indian wards fronsuming liquor. Pedley viewed
“protection” on reserves as positive and “very issaey at the earlier stages of contact with a

stronger race” yet observed that the reserve baiesdand the “disabilities imposed by class

120 Deputy Minister Jas A Smart to His Grace the Aishbp of Rupert’s Land, 25 April 1900, Op. Cit.
121 Deputy Superintendent General of Indian Affait&/dfning to the Public against Supplying Intoxicants
to Indians,” Approved draft, June 1900, (Ottaw&)ofrespondence Regarding the Sale of Intoxicafig,”
Cit.
122 Adapted from “Correspondence Regarding the Saletokicants,” Op. Cit.
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legislation” eventually counteracted full assinidat'*® Since coming into closer contact with
“civilization” had “largely corrected the vaguenegshe Indians’ information as to their legal
rights and the powers of the law” they had “in ntadl measure become independent of the
department’s assistance.” As a result, it was tmgér sufficient to forbid Indians to leave their
reserves on objectionable excursions” even thohgiDiA was “just as vigilant as ever in its use
of available means.” The legally-systematized ithed “Indians” should be separated from
Canadian citizenry in order to become part of isuvanic and did not allow for intentional self-
perpetuation of indigenous cultures.

Pedley insisted that the preeminent “feature ofalityris that which concerns the use of
intoxicants, not only on account of the immediagults, but because intemperance is the root of
S0 many serious evils.” While Pedley submitted thatlaw was flouted in some Indian agencies,
he also argued that criminal prosecutions for tresamption of liquor would not be given a
great deal of attention if legislation did not exgsly forbid it. Pedley observed that the majority
of “Indians” were unequivocally temperate. Someevgeographically “beyond the danger zone”
of access to liquor; however, many “Indians” in maccessible regions were purposefully
adopting temperance. Although targeted as valuahldkets by purveyors of liquor who could
enjoy inflated profits by selling otherwise legalagls as Indian contraband, many simply rejected
liquor. Pedley found that government surveillancd Eirst Nations annual cycles of
geographical mobility were key factors in the ibéfjquor trade. For Pedley, the greatest
problems occurred with groups of “hunting Indiamgio, while living “at a distance from
observation and executive machinery for the enfoss# of the law, are near water highways
which facilitate the carriage of liquor to poinsnwenient for rendezvous when they come in
from their hunting fields.” Proximity to the CanatsA border also provided “ample
opportunity for the illicit and nefarious trafficThe DIA’s efforts were focused on preventing
liquor traffic in the “younger provinces” into whicsettlers were spreading. In the fiscal year
prior to the 1908 report, prosecutions in theseipoes resulted in thirty-four fines in Manitoba
accruing $1349 and “three sentences of incarceratseventy-four fines amounting to a total of
$1919 in Alberta and five carceral sentences, and@me of $1915 from fifty-eight fines and

sixteen imprisonments in Saskatchewan.

12 The discussion on this page is based on the follpwource: Department of Indian Affairsnnual
Report of the Department of Indian Affairs for tear Ended March 31, 190@)ttawa: SE Dawson,
1909):xxxi-Xxxii.
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By 1910, although the DIA called upon its Indianefgs to formally report on the
morality of their charges, Pedley thought it difficto measure morality aside from records of
criminal activity’** Pedley found part of the difficulty in the lack@mmon standards with
which to measure morality when “not a few excell@tomewhat narrow-minded people”
believed that absolute temperance was the “exatisilex to moral or Christian charact&’”
Significantly, a “vastly larger number” held indiggus persons to this abstentious idé&al.

Pedley called criminal measures into question beeawen “slight consideration” of the situation
revealed the “impossibility of compelling abstinery legal measures among individuals and
communities surrounded” by Canadian societies wimtogicants were legally manufactured and
traded™® Instead of external application of punishment sty depended on an internal “growth
of temperance sentiment aloné”From Pedley’s perspective, temperance sentimenighit

about a “reluctance to treat drinking as a crimergrpeople possessed of a constitutional
craving, aggravated by comparative lack of interestd recreations and often by the endurance
of hardships, and punishment by fine or incarcerdthabitually caused financial strain as the
“innocent family” struggled to pay fines and sumviwithout a “provider.*”® Even though liquor
suppliers were also subject to the law, Pedleyicaed that over-severity might “create

sympathy” in the Canadian pubfi®.

7.4The 1951Indian Act

The 1951indian Actdemonstrated some of the social changes thatrectim Canada
following the Second World War. For the first tinflegonsented to by the Lieutenant-Governor
of the province, it allowed the sale of intoxicatasIndians” for consumption in provincially-
authorized public placés! Otherwise, any person involved in selling, bangrisupplying or
giving intoxicants to “any person on a reserveany “Indian outside a reserve” could be

prosecuted® The same penalty applied to opening or operatiyg‘place” on a reserve where

124 Department of Indian AffairsAnnual Report of the Department of Indian AffaosBepartment of
Ilggian Affairsfor the Year Ended March 31, 19 @ttawa: CH Parmelee, 1911):xxviii.
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130 pid.
131 |ndian Act 1951, c. 29, s. 95.
132 |ndividuals were liable on conviction to a $506800 fine, incarceration for one to six monthshaih.
Indian Act 1951, c. 29, s. 93.
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this might occur as well as to the manufacturetii¥icants on a reserv&.“Indians” themselves
were still not permitted to be intoxicated, possasicants, or manufacture intoxicantéEven

if an “Indian” did procure intoxicants in accordawith federal and provincial laws, the pre-
emptive judgement possible on unevenly surveilesrve lands was reinforced by the provision
that a “person who is found (a) with intoxicantshia possession, or (b) intoxicated on a reserve,
is guilty of an offence® Injunctions against intoxicants and intoxicatiod dot apply to “cases

of sickness or accident”; however, the “burdenraiof’ was “upon the accused” to prove that
this exemption applietf®

Thelndian Actprohibited intoxication until the 196R. v. Dryboneslecision of the
Supreme Court of Canada cited an unconstitutiorishgement of rights and overturned the
section of theéndian Actthat made intoxication in private places illegal findians” while off
reserve”>’ The Supreme Court ruled that the conviction obpbsDrybones for “being
intoxicated off a reserve” had been appropriategrturned on appeal. The Court held that the
relevant provisions of thedian Actwere “rendered inoperative” by the 196@nadian Bill of
Rightsbecause they infringed on the right to “equaligydoe the law” in that Drybones was
rendered “guilty of a punishable offence by reasboonduct which would not have been
punishable if indulged in by any person who wasartndian.**® However, it was still illegal to
be intoxicated on an Indian reserve.

In a senseDrybonesprovided a measure of equality by detaching liquowisions from
individual “Indian” identity and attaching restiimhs to location. While, for the most part, non-
Indian citizens of Canada were allowed to be irgated in private when Indians were not, all
persons in Canada could be intoxicated in privatieag as they were not on an Indian Reserve
at the time. Furthermore, “Indians” had compardyiggeater freedom to maintain status while
living and travelling off-reserve yet status wall séd to band membership and recognition of
band status was tied to reserve governance artgl ageeements.

According to Gary Genosko and Scott Thompson, pa&l and federal legislation

produced a legal geography of “Indian” identity aaderve life involving, in the case of Ontario,

%3 |ndian Act 1951, c. 29, s. 93.

134 Convicted person faced fines of $10 to $50 dallapsto three month’s imprisonment, or bdtidian
Act 1951, c. 29, s. 94.

135 0n summary conviction, individuals could face tiin@ of $10 to $50, imprisonment up to three
months, or bothindian Act 1951, c. 29, s. 96.

%8 |ndian Act 1951, c. 29, s. 98.

137R. v. Drybonesl1970, Supreme Court Ruling 282; Valverde, 2004, Cit.:569.

138 R. v. Drybonesl1970, Op. Cit.

139 valverde, 2004, Op. Cit.:568.
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a “specific form of alcohol behaviour” heightenetiem reserves are proximate to small towns
with Liquor Control Board of Ontario (LCBO) storésince alcohol had to be consumed on
private property, and reserve land was public ptgpany drinking on the reserve was by
definition illegal.”* Genosko and Thompson maintain that, in this waybtic drinking became
common for First Nations person$”In the context of popular discriminatory stereetymf
indigenous peoples, Genosko and Thompson's statesnendanger of being misconstrued.
Rather, since status “Indians” were legal minordeurihe guardianship of the Canadian state, any
drinking of alcoholic beverages was subject toestatrection. Racialized visibilities to Canadian
society and law enforcement while off-reserve camgevith the inconsistent panoptic

visibilities of the reserve. Therefore, any deaisinade by an “Indian” about where to consume
alcoholic beverages might depend on factors suelt@ess to supply, social setting, convenience,
cost, and the potential for negative repercussions.

It was not until 1985 that the Manitoba Court ofpisjal ruled that “race-specific
prohibitions could not be saved by governing thiosgace rather than persons because
discrimination is not avoided” Since the “predominant group on a reserve wasihsjithe
provision was aimed at them and that consequentiytfie succinct words of Justice Hall,

“place becomes race™ As the legislated place-based racial restrictiohralian” intoxication
disintegrated, the Government of Canada

undertook a major overhaul of the whole Indian ikatvhich many of the old paternalist
techniques of governing aboriginal peoples canteetreplaced, in 1985, by a delegated,

indirect governance system through which localdnddands or nations were

‘empowered’ to deal with their own problems, inéhgidrinking™**

Intoxicants were once again important mediums eriting legal relationships between “Indians”
and the state. The 19&3dian Actspecifies the authority of band councils to cpédal

meetings of band electors to enact by-laws “(ahipitng the sale, barter, supply or manufacture
of intoxicants on the reserve of the band; (b) fimitihg any person from being intoxicated on the

reserve; (c) prohibiting any person from havingxntants in his possession on the reserve;” and

140 Gary Genosko and Scott Thompson, “Tense theoeyteimporalities of surveillanceTheorizing
Surveillance: The Panopticon and Beypkd. David Lyon, (Cuppompton, Devon: Willan Publisgy,
2006):126.
141 Genosko and Thompson, 2006, Op. Cit.:126.
142R. v. Campbell1996, Manitoba Court of Appeal, 7298 (MB CA). &ftoR. v. Hayderf1983),
Méinitoba Court of Appeal, 8 CCC (3d) 33 (MB CA);Iverde, 2004, Op. Cit.:571.

Ibid.
144 valverde, 2004, Op. Cit.:568-569; Campbell, 200B, Cit.:105-26.
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creating exceptions to these prohibitidfisThe punishments for breaking these band by-laws
remained severe. Persons found guilty under sumaoaaryiction of breaking by-laws under (a)
may be given fines of one thousand dollars or esgrisoned for six months or less, or béth.
Convictions for violating by-laws under (b) or (@py result in fines of a maximum of one
hundred dollars, sentences of three months inmrisioboth**’ Despite decided improvements,
thelndian Actremains a major legislative arbiter of relatiopshio the Canadian state and
reserves continue as geographies of legal excefioanventional citizenship.

By definition, indigenous peoples are of the lanith which they were created, of which
whole they are a part, and with which they haveditsince time immemorial.” As European
empires sought to control territory in the northezalms of the “New World,” diverse landscapes
were tied together by trade, colonization, andwad politics. Being “of the land” was a threat to
colonial entrenchment. In Canada, colonizationdrdsted the idea of diverse people of the land
into racialized “Indians” set apart in places ofeption where assimilatory programs attempted
to impose a conceptual shift to individual propertynership and standardized extraction from

the land. For “Indians,” colonization made placacg.”

7.5The “Indian List”: Geographies of Identity and Liqu or Regulation in Ontario

Official federal jurisdiction over “Indians” did n@reclude other forms of government
from following their lead through their own meah®r the most part, provincial authorities were
responsible for administering the sale of alcdfitEcott Thompson and Gary Genosko’s
Punched Drunk: Alcohol, Surveillance, and the LCRBER7-1975and “Tense theory: the
temporalities of surveillance” offer groundbreakswgiological insights into the disciplinary
gaze of the Liquor Control Board of Ontario from éstablishment in 192% Between 1927 and
1962, eligible adults who wished to exercise thigint were required to hold Liquor Permits for
the “legal purchase of alcohol in Ontario — licexgsithe holder to drink in the same way as a
driver’s licence” confers driving privileges: Establishments where liquor was sold were also
licensed through the LCBO.

% Indian Act,1985,
4% Indian Act,1985,
7 bid.
148 Campbell, 2008, Op. Cit.:109.
149 Thompson and Genosko, 2009, Op. Cit.; Genoskdranchpson, 2006, Op. Cit.:123-138.
%0 Thompson and Genosko, 2009, Op. Cit:14.
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Figure 27: Liquor Licensing"

When they were advised that an “Indian” from Maw#ming obtained a permit, the
Chief Commissioner of the LCBO informed the indivéd

you are an Indian, hence the obtaining by youcpfdr permit...was irregular...pursuant
to... Liquor Control Act, and the provisions of thdlan Act (Dominion), YOU ARE
PROHIBITED AS AN INDIAN from holding a liquor perrhand from purchasing,
having or consuming any intoxicating liquor (indiugl spirits, beer and wine) at all
times. Accordingly, you are prohibited from makengy purchase of liquor for home
consumption and elsewhere, and from visiting histelerage rooms?

In addition to the legal banning of “Indians” frdimensed premises and liquor stores, provincial
Interdiction Lists were used to identify all indilials who were not allowed to purchase
alcoholic beverage’§.3 In Ontario, this “Indian List” or “Drunk List” ofchronic and troublesome
alcoholics forbidden to buy or possess alcohol,$ wept by the Ontario Liquor Board from the

1930s until 1990 Despite its colloquial name, Mariana Valverdeitiles that the Interdiction

151 Adapted froniThe Recorder22 July 1909, Gore Bay.
152 Liquor Control Board of Ontario Chief Commissionefname withheld, Manitowaning], 23 July 1947,
(Toronto), “Manitoulin Island District Office — Maoulin Island Agency — Law Enforcement —
Intoxicants,” 1946-1949, National Archives of CaaaRG10: Department of Indian Affairs, Volume:
12686, Series C-V-26, File: [19]/18-6, Part 2, A8x€o0de: 32.
153 Campbell, 2008, Op. Cit.:109.
%4 The colloquialism “Indian list” was also used int&h Columbia. Barry Mayhew, “Are You on the
‘Indian List'? The Evolution of Liquor Laws in Brgh Columbia, British Columbia History41(2),
2008):9-12; Genosko and Thompson, 2006, Op. C&;:TRompson and Genosko, 2009, Op. Cit.:21;
Valverde, 2004, Op. Cit.:566-567.
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List was principally “used against white Canadi&fi8 The Interdiction List was employed in
certain areas of the province: typically in north@ntario small towns dependent on lumber,
mining, and railroad industries where “beer-centiettls are often the main architectural and
social feature® In their attempts to secure legal and police ptata against the alcoholism
and violence of their relatives, persons from “&ygmpoverished and largely rural” families,
transformed their family members into “symbolic ienas” by putting them on the “Indian
List.”**

LCBO stores are the provincial liquor regulator’'esnfamiliar manifestation on the
landscape. Nevertheless, Genosko and Thompson tuajiérom the time of the LCBO'’s
establishment in 1927, it has been “primarily coned with the governmental control of liquor”
rather than profit> Echoing the larger paternalistic scope of the Bepent of Indian Affairs,
the LCBO employed an extensive bureaucracy. LikedhA, the LCBO’s Interdiction List files
“contained information gathered from multiple imstional sources” such as the Ontario
Provincial Police (OPP), municipal governments, aittorganization§’’ Valverde suggests that
it may have been the OPP “responsible for polithegrural areas and those Ontario towns too
small to have their own police force—that promdiegluse of the list among their ‘clients,’
possibly also generating its popular nicknarf&Por Valverde, “only the legacy of internal
Canadian colonialism can explain the otherwiserbizpractice of dubbing the liquor board’s
official list of alcoholics as ‘the Indian list*** The use of the “Drunken Indian” stereotype, and
the lack of responsibility that it implied, jus#efl and facilitated modes of surveillance that would
not normally apply to adult members of the Canadiarte.

The precedent for prohibition against drinking ardas well as against possessing
alcohol within homes, a restriction that Valverdeagnizes as a particularly paternalistic

constraint, is found in thedian Act'®?

Prior to the use of interdiction lists, “Indianene the
only adult inhabitants of Canada” prohibited froltodol purchase and consumption in public,
private, and home plac&.Canadian colonialism, demonstrated in “race-sjueliifuor laws...

combined with — and in some ways rooted in — laangding missionary discourses about

%5 valverde, 2004, Op. Cit.:567.
136 |hid:571.
157 |bid:567-568.
1%8 Genosko and Thompson, 2006, Op. Cit.:125.
159 |bid:126.
180 valverde, 2004, Op. Cit.:571.
181 |hid:567.
182 |pid.
183 |bid:570.
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‘Indians’ and their weakness in regard to alcotzad] the legal as well as the cultural
groundwork” for the operation of provincial Intection Lists'®

The “Drunken Indian” was a social category withdnatic transformative potential” to
alter legal-geographical rights because addingnéimees of “white drinkers” to the Interdiction
List “could lead to the conversion of their privatieodes to public property for the purposes of
criminal investigations under theéquor Control Act thus ‘Indianizing’ them by rendering
private property into a kind of ‘reserve’ land” wkelcohol was banned and police could enter
without search warrant§>

Genosko and Thompson go further in their descmpsibhow liquor was used “to police
racial boundaries.*® They contend that, as the term “Indian List” beegrart of common
parlance during the 1930s, certain “deviant drigkpatterns became incorporated into the
‘Indian’ prototype and a key component of the ‘dten Indian’ stereotype; while the strangeness
of the convergence of the Indian/Interdicted Lestiged some whites even to question their own
racial purity.™®” While non-Indians could be “Indianized” througke thowerful stereotypical
association with abuse of liquor, regardless ofas&milative efforts of Indian Affairs, the
countervailing route was much more difficult to dha

Despite explicating key points of the relationshgiween conception, policy, and
practice, Thompson and Genosko'’s line of reasottiag by 1876, “First Nations peoples’ new
classification as Indian/Interdicted had begunaweehan impact on their everyday lives as they
faced new social situations in which their classifion status mediated social action and cultural
perceptions” is not historically preci$§&€The 1864Dunkin Actand the 187&€anada
Temperance Agtrovided for local restrictions. Genosko and Thempstate that the Interdiction
List did not come into widespread use and everysaiance until the 19308’ Legall
classifications and stereotypes of the “Drunkendntpreceded, and were well entrenched,
before the creation of the 18W&lian Act Genosko and Thompson make the point that, when
provincial liqguor boards were established aftemhgrtion, the “convergence of the ‘Indian’

socio-legal classification reached levels in whsghtemic classification policy and technology

84 valverde, 2004, Op. Cit.:567.
185 Genosko and Thompson, 2006, Op. Cit.:126, 186.
186 Thompson and Genosko, 2009, Op. Cit.:21.
167 i
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acted to reinforce the reality that it had helpedreate in the first placeé Provincial Liquor
Board restrictions were important agents of thistienship once they held sway; however, in
1876, the intoxicant-prohibiting federaldian Actitself was the over-arching classification for

indigenous peoples.

7.5.1Intoxicating Indians: Enfranchisement and Racializaion

While the LCBO’s Interdiction List may not have Ipeareated for the purposes of
introducing the legal exclusion of “Indians,” where already excluded, the deep social
resonance of the Drunken Indian stereotype meabhtils gaze fixated most often, most
publically, and most indelibly on persons visibdientified through racialized markers of
indigenous ancestry. In their struggles to findrnast appropriate way to enforce legal and social
restrictions against “Indian” intoxication, the LOBound lists impractical. The LCBO produced
regular circulars and disseminated explanatorycestof proper procedure regarding
“Indians.”* The LCBO found that following Indian Affairs’ copluted and incomplete methods
of documenting Indian lineage was not practical imstead, vendors “relied upon the ‘Indian’ or
‘Indian mode of life’ prototype as the primary meanf classification.*? In everyday life, as
Genosko and Thompson make evident, the use agptbistype “played an important role in the
development of alcohol abuse-related prejudicesitdsvFirst Nations populations in Ontarid®”
Nevertheless, the “mode of life” concept, rootedhidian Affairs, is a direct quotation from the
Section 4 definition of the “non-treaty Indian” titated in the 1876ndian Act

When questioned, the Department of Indian Affairaised to explain to the Department
of Justice “whether the expression ‘follow the brdimode of life’ ha[d] some particular meaning
which could be readily identified” and if “a whitean [could] come within the meaning of this
expression.* Indian Affairs considered that a Department otidasuling on the Section 126

intoxication provisions of the 192idian Actestablished their applicability to “half-breeds...

0 Thompson and Genosko, 2009, Op. Cit.:175.
1 1pid:179.
12 Thompson and Genosko illustrate a 1930 case inhwdivendor was charged with serving an “Indian.”
The ruling held that the person served “was obVioas Indian by appearance” and “no evidence beyond
the appearance of the alleged Indian was presénibedt177-178, 181.
173 Brownlie also mistakenly attributes this phraseotihg from Backhouse, Brownlie states that the
phrase was “lifted straight out” of the 18BwsonSupreme Court decision rather than from the earlie
1876Indian Act Brownlie, 2007, Op. Cit.:25; Thompson and Geno&®9, Op. Cit.:177-178, 181.
174 PM Anderson for Acting Deputy Minister of Justicethe Director of Indian Affairs, 25 May 1937,
(Ottawa), National Archives of Canada, RG10: Dapartt of Indian Affairs, “Dept. of Justice Opinions
Vol. 4,” 1911-1938, Series B-8 , Volume: 11195gFB, Access Code: 32.
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together with all other persons” considered to candhemselves according to the “Indian mode
of life.”*"® Since this interpretation applied tlnglian Actintoxication provisions to “whites and
others of Indian blood,” its implications were staiitial: this piece of preeminent federal
legislation had significance to law enforcemengwery Canadian province and territofy.
Despite its importance, the DIA had “no informatlmynwhich to identify the expression ‘Indian
mode of life”” and could not instruct the DepartrhehJustice on whether it could be applied to
“a white man.*”’ Acting Deputy Minister of Justice FP Varcoe was

inclined to think that in certain cases it wouldduessible for the provisions of Paragraph
(A) of subsection (1) of section 126 of the Indiet to apply to white persons as well as
to those of Indian blood, but it would not, | thjride satisfactory to endeavor to give any
general opinion on this question but rather, if ameén, any particular case arises in
which there is doubt such case might then be e [him] to be dealt with in light of
the facts applying thereto...however...the paragraphldvapply to white persons only

in very exceptional circumstancEs.

While DIA officials could use this ambiguity to amivce their intoxication prohibitions wherever
it appeared that liquor was impinging on their padéstic programs, provincial authorities and
individual liquor retailers were left with the pieln of evaluating potential customers.

When persons who were refused access to liquonghrthe LCBO based on their
“Indianness” persevered in insisting that they westlegal “Indians,” the LCBO required them
to present an enfranchisement cHfdsenosko and Thompson write that the “LCBO’s
enfranchisement card was the key technology usedoa$ of non-inclusion within the Indian
category.*®® Nonetheless, what the LCBO demanded was an dffiéipartment of Indian
Affairs Enfranchisement Card signed by DIA authest

Requests to produce Enfranchisement Cards werdyhpgbblematic. Enfranchisement
Cards were only held by individuals who had congalehe enfranchisement process. Sobriety
was a requirement for enfranchisement. Moreover vawes, children, or descendants of
enfranchised individuals who lost, or never recgjvéndian status” as a result of thelian

Acts narrow legal delineations based on relationstopsdult males, did not carry

175 Secretary TRL Maclnnes to the Deputy Ministerustite, 21 May 1937, (Ottawa), “Dept. of Justice
Opinions — Vol. 3,” Op. Cit.
17 Ipid.
Y7 pcting Director of Indian Affairs to the Secretarfthe Deputy Minister of Justice, 27 May 1937,
(Ottawa), “Dept. of Justice Opinions — Vol. 4,” Git.
178 Acting Deputy Minister of Justice FP Varcoe to fieector of Indian Affairs, 29 May 1937, (Ottawa),
“Dept. of Justice Opinions — Vol. 4,” Op. Cit.
9 Thompson and Genosko, 2009, Op. Cit.:127, 179.
189 1pid:179.
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Enfranchisement Cards. Nonetheless, they, in addit other non-status persons, might be
racially or socially classed “Indians.”

Persons who possessed Enfranchisement Cards, viétletheir evidence of ‘white’
(assimilated) status, were not automatically grhateress to liqguor” by vendors who had the
right to refuse them servicg: The ineffectiveness of the Enfranchisement Cagdirement
reveals a hypocrisy of doubt about the Federal Goment’s assimilative program. Unless a
person racialized as an “Indian” was an adult wad personally been vetted by the DIA for
enfranchisement and granted an Enfranchisement @eré was no route to navigate through
the administrative protocols of purchasing liguoQntario. Those who had been granted passage
through their Enfranchisement Card still faced jpan.

If an adult was enfranchised, in order to acceggoli rights, they had to disassociate with
groups of “Indians” and maintain the public distiel of not exhibiting “Indian” ways of life.
Persons of “Indian blood” who were “reputed” to Baany association with an “irregular band”
or an “Indian mode of life” were not consideredydssimilated even if they lacked, or had
never possessed, “Indian status.” Therefore, hoihdividual who had been enfranchised and
held an Enfranchisement Card and a person precludedindian status by, for example, the
enfranchisement of their grandfather could be agseby federal authorities, provincial
regulators, law enforcement, and the judiciaryf éisely might have “reverted” to cultural forms
that the Department of Indian Affairs avowed wolbi&lovercome by a linear progression from
“savagery” to “civilization.” The governmental lagof the progressive civilization of “Indian”

legal minors towards the adult responsibilitiesr@mbership in the state did not hold.

7.5.2Indicting Ontario Indians: 1951 Indian Act Concessions and Interdiction Prosecutions

From 1954, when Ontario took the 198t#lian Actoption of allowing liquor
consumption in licensed premises, while the righgurchasing liquor in LCBO stores was still
withheld, “First Nations peoples were overrepresémn both the Interdicted Lists and in
interdiction-related convictions until the listemhise in the 19905 Before this right was
legislated, appearance on Interdiction Lists waseroessary for the prosecution of “Indians”
who could, in any case, be charged undetriimn Act Prior to 1949, Ontario had not seen any

Interdiction List convictions “but they increasagbstantially to over eight hundred individuals

181 Thompson and Genosko, 2009, Op. Cit.:127, 179.
182 1bid:182-183.
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by the late 1960s and ‘coincidentally’ appearesgdide the right to purchase alcohol acquired
by First Nations.*®® Genosko and Thompson’s Indian/Interdiction argunemery compelling
in light of these legislative changes. Genosko Bmaimpson assert that by the “1970s, the
integration of Indian/Interdiction into everydaycist common sense was so pervasive that the
two were inseparablé® The Drunken Indian stereotype has certainly erslure

Valverde identifies a small number of Indian Reganhabitants on the Ontario “Indian
List.”*®> Although these individuals were most likely “Ind&” as was reflected by their
geographical location, they did not use the Int#idin List's common nam&? Rather, they
referred to the Interdiction List as “‘the list ttfose who have problems with alcohol’,” or the
“blacklist.”**” A mother corresponded with the LCBO regardingipgther son on the “blacklist”
as did a man who wrote from another reserve to ha/ewn name included on the [i8.
Conceivably, not calling the Interdiction List ig common name was a form of resistance
through nomenclature, albeit an act of resistanaettades one tale of discrimination for another.

Voluntary requests for inclusion on the list weutcanatically adopted without the usual
Interdiction List investigation&? Letters from individuals living on reserves to tH@BO “show
local police — including sometimes aboriginal, resebased police — putting pressure on Indians
to write ‘voluntarily’ to get themselves put on thst.”** Valverde describes “voluntary”

requests such as a letter that

would seem heartfelt, except for the fact thatétter is addressed not to the liquor board
but to a man that the file later reveals to be &P @orporal. The male alcoholic, who
according to both the reserve (Indian) police dred(tvhite) provincial police, was a
danger to his wife and children when he dr&fik.

Another voluntary interdiction request was writ@npolice stationery and, Valverde believed,
appeared to have been dictated by a police offat&er than the subject petitioning to be added

to the list!*

i:i Thompson and Genosko, 2009, Op. Cit.:182-183.
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For the most part, it was unusual for “white pdliteask for formal interdiction orders;
however, the interdiction files of some indigenpessons reveal that social workers attempted to
invoke the list as a method of applying pressura@lemgedly neglectful or abusive parents without
officially involving the police'® A Band Council composed a formal resolution taueesy the
addition of three individuals from their First Natito the Interdiction List>* Valverde postulates
that bands “simply wanted the interdiction as aditamhal legal tool to manage the risks of
disorder” flowing from colonialism because formeetimods of maintaining good order, such as
the indigenous practice of banishment, were nodotenable®

Systematized racism belied the Department of Indiairs’ contention that all
“Indians” could be completely assimilated untilraevas no longer any “Indian problem.”
Discriminatory treatment extended to the provin@bgch inherited portions of these prejudices
when their governmental jurisdiction took over past the larger system of “Indian”
administration. Genosko and Thompson demonstratetfik “disciplinary technology” of the
LCBO was “not evenly applied” because, for instarmge”Indian” woman “would have
experienced a statistically significant greateelitkood than did her ‘white’ counterpart of
receiving severe disciplinary action” from the LCB®The LCBO built its policies respecting
“Indians” on the foundations of the Drunken Ind&tareotype?’ These discriminatory
conceptions were woven into federal legislation pravincial law enforcement practices before
the LCBO was convened.

While, in approved circumstances, the purchasdécohalic beverages by “Indians” was
legal, public intoxication was criminal and the Dken Indian stereotype equated one with the
other.Since LCBO vendors were obliged to administer ad¢obsponsibly, even the 1954
granting of the legal right of “Indians” to purcteaalcohol did not preclude racialized prohibition
because an “Indian-looking’ person was considenggpect and thus by dint of classification a
potential problem drinker” whether or not they liven a reservE® Municipalities also defined
“Indians” in ways that highlighted their potentfal nuisance, violence, and criminality.

Valverde's elucidation of the ways that city goanoe structures “see” finds “little or no

193 The three persons were later charged with bregchmorder. Valverde, 2004, Op. Cit.:580.
1% 1bid:580.
195 |pid:578-581.
1% Thompson and Genosko, 2009, Op. Cit.:20.
17 1bid:167.
198 |bid:126-127.
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distinction between objectionable buildings ancectipnable types of peoplé?® As North
American municipalities developed, “Indians” wereduently “subject to the same kind of
spatially exclusionary rules as dangerous trades paunicipal ordinances often consisted of
nothing more than rather random lists of typesemfgte and types of businesses or trades, with
little or no categorization?® The prejudicial association of indigenous ideesitivith criminal

behaviour is endemic to supposedly lawful strucateall levels of state function.

7.6 Peroratio: Intoxicating Incarceration

This chapter demonstrates that the elision of mdeallogies of temperance with
stereotypes of indigenous identity was as beguilainghe reforming minds of the Department of
Indian Affairs as it was treacherous for indigenpasples. By smothering “Indians” in the
duplicitous identity of moral naivety and moraleht, the Department of Indian Affairs justified,
and perpetuated, their own bureaucratic existehoe legislative segregation of thedian Act
and the assimilative geographic quarantine of tstétdians” on reserves reinforced this social
construction. In addition to their formidable powef guardianship, Indian Affairs and law
enforcement officials knew where to look for, anerevgiven the legal right to look at, an entire
class of racialized individuals who were alreadggonceived as offenders. The insidious
aspersion of the “Drunken Indian” enforced resdrgandaries as it made anyone associated with
its racialized or behavioural traits out of plaseCianadian society and disproportionately

accessible to state intervention. The legal gedgespf “Indian” identities are criminalizing.

199 Mariana Valverde, “Seeing Like a City: The Dialeaf Modern and Premodern Ways of Seeing in
Urban Governance[’aw & Society Reviewt5(2), (2011):277-312.
200 i
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Chapter 8

Assimilation Through Incarceration: Punitive Restriction

At times, for the paternalistic Department of Imdi&ffairs, summary convictions
resulting in fines and the sharp coercive measuimmrisonment were the humane methods of
achieving their assimilationist purposes. If pumsimt of “uncivilized” behaviour was the goal, a
Wikwemikong parish priest greatly preferred thadther method be applied to “Indians.” After
years of “reflecting with sorrow upon the ineffeeiway some vices especially lewdness and
drunkeness” were punished, the reverend sent sigge$or more effective remedial
instruments to Indian AffairsThe priest observed that persons who were “adiitctéhose
disorders” cared “not a straw” if they were assddsees and, ordinarily, had neither the “means
nor will of redeeming themselves from imprisonméeRegrettably, the payment of fines only
caused suffering to their families. From the pigeperspective, jail was not a legitimate penalty
because it allowed idleness and “Indian” prisomecgived better fare while incarcerated than
they did at home. Moreover, the government boreeitpense of feeding prisoners. The
Wikwemikong clergyman isolated the problem: by imepning “Indians,” the government was
making the “mistake” of “dealing with them as wiklhite men” when in many other respects
they were “treated as minors.” The priest discerm@d/otal logical flaw of théndian Act

The Wikwemikong cleric enjoined the Departmentrafibin Affairs to “let them be
punished as minors or wicked boys.” He had beeahligla missionary that, in the USA Rocky
Mountains, a “delinquent” recidivist was severdbgjed in the presence of the entire band and
this treatment had a “wonderful effect.” Since timelians” of Wikwemikong, “dread public
denunciation,” the priest reasoned that this tyfgpuablic degradation” would be inexpensive
and effective. While the Department of Indian Aféaivas cognizant of the challenge of
“providing a punishment suitable to the Indian,iickenness was “not always as much their

fault” as it was caused by “unscrupulous white miéiatjally selling liquor for profit: As they

! The discussion on this page is based on the foilpwource: [Name withheld] to Deputy General of
Indian Affairs, 9 April 1894, (Wikwemikong), “Maroivaning Agency — Correspondence from the
Reverend..., Parish Priest on the Wikwemikong Resergarding the conduct of the Indians,” 1894,
National Archives of Canada, RG10: Department dfdn Affairs, Volume: 2751, File: 148,137, Access
Code: 90.
2 Department of Indian Affairs to [Name withheldR, April 1894, (Ottawa), “Manitowaning Agency —
Correspondence from the Reverend..., Parish PrietsteotWikwemikong Reserve regarding the conduct
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strove to impose the heaviest punishment on thesgers, Indian Affairs asked for the
assistance of “law abiding citizens” in “bringinffenders to justice” by reporting them to DIA
Agents so that they could be prosecuted accordimgxisting laws which were “amply sufficient,
whenever... honestly and impartiality administeréthtlian Affairs did not believe the priest’s
suggestion of the “severe and exceptional meaduwrerporal punishment” could be supported
by public opiniort Moreover, corporal punishment would cause “Indidosose the very self-
respect that the DIA, in its conceit, claimed tgemders.

The Wikwemikong priest was requested to turn ov@irtfiormation to the Indian Agefit.
While Manitoulin Indian Agent AM Ironside was askidpursue the priest's complaint, he was
encouraged to remember, “it is the white man (wWimugd know better) that the Department
wishes to punish rather than the Indian, who weneti for the white man, would probably not
have offended; but of course the Indian offendeustralso be punished if it be considered
necessary to do so to prevent other Indians coptyieig vicious example”To this end, Ironside
was asked to warn individuals suspected of wrormgglthat the DIA would “if they continue in
their evil courses cause the severest punishmére tisited upon thent. Despite Indian
Affairs’ tone of enlightened superiority, commitgifiindian” wards to assimilative incarceration
was as severe as it was discriminatory.

For people occupied in indigenous economies ofdwing from the land, jail terms
could be especially difficult at certain times @&ay. An individual who resisted arrest when he
was “charged by the Indian constable with beingkrim Manitowaning” was sentenced to a
month in jail with hard laboutTheManitoulin Expositoremarked that this sentence would be
particularly difficult because it would take plagering the annual sugarbush harV8dthe
convicted man was warned that if he did not disslebere he procured the liquor before his

carceral term expired, it would be extended bytiem days: The Department of Indian Affairs

of the Indians,” 1894, National Archives of Canald&10: Department of Indian Affairs, Volume: 2751,
File: 148,137, Access Code: 90.
3 .
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jealously guarded the paternalistic authority gitleem by the Canadian state to radically alter
the lives of their charges.

For Deputy Superintendent General James Smarindien Actintoxication provisions
had assimilative, as well as protective functidsspite the relative rarity of securing
convictions against settlers who supplied “Indiangth intoxicants, Smart contended that the

enactment of special legislation recognizes thetfat the Indians require exceptional
protection from their own natural fondness for sgrarink, as well as from having
temptation put in their way by unscrupulous misateavhose lust of gain would
outweigh every consideration of morality and hurhani While the design of the special
legislation referred to contemplates the compulsiosobriety on the part of individuals
who may lack the latent power or desire to absttigs a much wider and higher one,
viz: to assist in the development of character @maler to resist temptation among the
people as a wholk.

In theAnnual Report of the Department of Indian AffaBsnart singled out Manitowaning Indian
Superintendent BW Ross’ statement that the West(B&@higeeng) “Indians” had access to
settlers who might supply them with liquor yet Haghrned to shield themselves” behind “moral
barriers.”® Smart asserted that “Indians are beyond displee aespecting people, and when
occasionally some serious crime is committed byafrteeir number, it attracts the more
attention from its rarity, and causes alarm if @haracter to suggest that racial antagonism may
still be slumbering The potential for racialized tensions did not iiate as settlement
consumed indigenous territories.

While the legal “place” of “Indians” contracted Wit ever-shrinking reserves and
legislation rejected their ability to address ttetesas adults, let alone as nations, the invease w
occurring in adjacent towns and villages. The ciziog state drove the geographic expansion of
settlements that brought with them markers of laghilt autonomy such as the ability to
purchase liguor and to become leaders in poligcakernance at municipal, provincial, and
federal scales. As settlement and the adminisa@pparatus of the state increased in tandem,
legal disparities such as thedian Actintoxicant provisions reinforced racializations of
“Indians.” In the legal geography of Manitoulindsid, proliferating liquor establishments were

moving gateposts of exclusion.

12 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended 30th
June 1898(Ottawa: SE Dawson, 1899):xxv.
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Figure 28: The Juxtaposition of Law and Ligtior
The Law Building Company that constructed the proidl Manitoulin lock-ups shares a newspaper patie w
advertisements for the sale of liquor to settl€e same liquor would be unlawfully sold, possesaad consumed if
“Indians” were the customers. If found guilty, teaavolved in the transaction would soon be in aontith the
structures provided by the Law Building Company.

A settler attempted to bribe an “Indian” with tewlldrs to obtain liquor at one of the
Manitoulin Island hotels and inform on the propoief In describing the attempt, théanitoulin
Expositorreported that, in “justice to the Indian... he wotd&e no part in the proceeding
whatever which goes to show that even the darkah#éme Island are more honorable than some
of the white race The Wikwemikong priest’s avocation of the efficaafypublic shame is an
appalling illustration of jarring contradictions tine assimilative plan to fashion “white men”
from the cloth of “Indians.” Everyday interactiobstween the two could result in the

disproportionate incarceration of indigenous peaple

15 Adapted fromManitoulin Expositor 13 March 1880, Manitowaning, Volume: |, No. 43.
16 Manitoulin Expositor 20 March 1880, Volume: I, No. 44, Manitowaning.
17 ythi
Ibid.
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8.1 Policing “Indians” and “Indians” as Police

Discussing amendments to timelian Act and unsure if he was being fanciful because
“Indians are placed possibly in this respect dédfelty from other classes of people,” Visiting
Superintendent William Fisher tentatively askepafice forces could be elected or appointed
from the ranks of the bands that they would sé&t@fficers would be required to provide
protection and transport persons accused of liqfences to the nearest lock-up where they
would be “dealt with in the ordinary way>Fisher’s rationale was that he was often unable to
procure a policeman when needed. If authority wéren to “Indian” police officers, Fisher did
not “intend that it should supersede the ordinargé authorized by law” but that the new
officers would be “merely an addition” that woukhd reserves convenient access to increased
security®

The Department of Indian Affairs anticipated thdagng “Indian Constables” on
reserves would combat the liquor trade as welliasnish other types of offences on reserves “so
situated that they are specially exposed to theesgipns of evil-disposed white menh.Ih 1889,
“Indians” in the North-West were already “doing gogervice as scouts attached to the Mounted
Police Force? The recruitment of Indian Constables involved dtitig Indian Agents for
recommendations of “reliable and intelligent Indignapplying through Indian Affairs to the
Department of Justice for appointments undettbminion Police Agtand distributing approved
commissions issued by the Department of JustiBadges were given to Indian Constables to
wear on their arm&. Superintendent General of Indian Affairs Edgar Deey believed that
having Indian Constables on reserves would makédbeection of crime... more certain, and
proof of guilt... more easily obtained than it colld were a white man to hold the office;
besides...by employing Indians as police” the DIA vade to maintain their ever-present
insistence on econonfy.

The wisdom of taking this course of action on tlestijouche Reserve was questioned.

Priest and Indian Agent Drapeau decried the ligedlers who plied their trade during the

18 Department of Indian AffairsAnnual Report of the Department of Indian Affagsthe Year Ended 31
ngecember 188(QOttawa: Maclean, Roger & Co., 1881):50.
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summer month& A grant for the establishment of a lock-up at GrBsint had been secured
from the Indian Land Management Fund for the towmshMann?’ The Mann lock-up was
supposedly “intended for the use of Indians as a&Mhite Men.? However, the lock-up was
neither convenient to the reserve nor equippesvioter  Furthermore, it was asserted, “Indians
cannot be kept there with White Mef?. The suggestion that a lock-up be erected on the
Restigouche Reserve was endorSdd.1898, the expenses of building a reserve Iqkvare
applied for and approved.

Shortly thereafter, the Secretary Treasurer oMbaicipal Council of Mann requested
that Indian Affairs relinquish their claim to theain Lock-up in order to facilitate the township
in making extensive repairs to its larger Courttosisucturé® The Mann Lock-up was no longer
used because of the new reserve lock-up withirfentike of the Courthouse in the contiguous
township>* A policing issue complicated the transfer of lavfoecement facilities to the

Restigouche Reserve. A meeting of the Indian Agéhtef, and Councillors resolved, an “Indian

% Annual Report of the DIA880, Op. Cit.:32
%" Drapeau to Superintendent of Indian Affairs, 24yAst 1880, (Cross Point, Restigouche), “Restigouche
Reserve — Construction of a Lock-up and Councili®6d 880-1900, National Archives of Canada, RG10:
Department of Indian Affairs, Volume: 2120, Fil&,287, Part 1, Access Code: 90; Extract, 23 October
1880, “Restigouche Reserve,” Op. Cit.; Townshipaihn Motion Passed and Certified by Mayor,
“Restigouche Reserve,” Op. Cit.; L Vankoughnet® Accountant, 29 October 1880, “Restigouche
Reserve,” Op. Cit.; Department of Indian Affairstihg Accountant, 27 April 1897, (Ottawa),
“Restigouche Reserve,” Op. Cit.; Acting Secretdrthe DIA to Indian Agent Dr. Venner, 27 April 1897
(Ottawa), “Restigouche Reserve,” Op. Cnnual Report of the DIA,880, Op. Cit.: 32Annual Report of
the DIA,1881, Op. Cit.: 87.
28 Extract from letter from Polycarp Martin and N&isqua, 12 April 1897, (Restigouche), “Restigouche
Reserve,” Op. Cit.
% bid.
%0 bid.
3 |bid; Indian Agent Venner, 14 April 1897, (Campgbmi, NB), “Restigouche Reserve,” Op. Cit.
32 Superintendent of Indian Affairs to His Excellerthg Governor General in Council, 23 March 1898,
(Ottawa), “Restigouche Reserve,” Op. Cit.; Assis@ecretary AN McNeill to Acting Indian Agent
Jeremie Pitre, 14 April 1898, (Ottawa), “Restigoei¢keserve,” Op. Cit.; S Bray to the Secretary ef th
DIA, 13 April 1898, (Ottawa), “Restigouche Resefv@p. Cit.; Secretary of the DIA JD McLean to
Acting Indian Agent Jeremie Pitre, 9 April 1898 t{@va), “Restigouche Reserve,” Op. Cit.; Clerkhad t
Privy Council to the Superintendent General of DE&fract from a Report of the Committee of the
Honourable the Privy Council, approved by His Ebaredy on the 9 April 1898, “Restigouche Reserve,”
Op. Cit.
33 Secretary Treasurer of the Municipal Council & Township of Mann to the Superintendent of Indian
Affairs, Cross Point, 13 April 1899, (Cross PoiriBestigouche Reserve,” Op. Cit.
3 Assistant Secretary of the DIA to Indian Ageniedeie Pitre, 17 April 1899, (Ottawa), “Restigouche
Reserve,” Op. Cit.; Secretary of the DIA, Memoramdior the Information of the Deputy Minister, 28
April 1899, “Restigouche Reserve,” Op. Cit.
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police officer has proven to be a failuré The Department of Indian Affairs was asked to
immediately send “a stranger specially a white fespoliceman who would not belong to any
party and consequently would give justice to e\mgly, and to who every body would obé$.”
Part of the justification for this action was tlagtgood white policeman” could collect fines to

defray his salary while an Indian Policeman cowtibrecause of close relationships on res&rve.

8.1.1Policing Ontario Reserves

NWMP/RCMP Cases Entered Under thdndian Act, 1900-1932
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Figure 29: Total Number of NWMP/RCMP Cases Undetitidian Act 1900-193%

Dominion Constables and the RCMP enforcedldéan Actas well as the “ordinary
laws of the country” on Indian Reserves and, ifirtinspections of settler towns in eastern and
western Ontario, detected illegal sales of liquofindian” wards of the stat€.The RCMP,
formed in 1919 through the merging of the supemm@al NWMP and Dominion Police forces,
held the responsibility of enforcing law and ordeecording to th€riminal Code on Indian

% Indian Agent Jeremie Pitre, Chief, and Counciltorthe Secretary of the DIA, 14 April 1900, (Ste.
Anne de Restigouche), “Restigouche Reserve,” Op. Ci
*® Ibid.
*" Ibid.
3 Reports of the North-West Mounted Police, 190131 ®eports of the Royal North-West Mounted
Police, 1904-1916, 1918; Reports of the Royal Cmmalllounted Police, 1920-1932.
%9 Report of the Royal Canadian Mounted Police forYiear Ended September 31, 19@3ttawa: FA
Acland, Printed by Order of Parliament, 1924):R@port of the Royal Canadian Mounted Police for the
Year Ended September 30, 19@5ttawa: FA Acland, Printed by Order of Parliamé®26):36.
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Reserves, in National Parks, and throughout thitdees*® The RCMP was also responsible for

cases involving departments of the Federal Govenhfhe

NWMP/RCMP Conviction Rate, 1900-1932
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Figure 30: NWMP/RCMP Conviction Rate, 1900-1§32
Convictions under thindian Actexceeded the average conviction rate for all fddgatutes.

Divergences between state law enforcement and membthe Six Nations, a
Confederacy that precedes and surpasses provamdahternational borders, attract media
attention and are often the catalysts for debaiestamoral right, legal power, and the authority
of indigenous self-governance. The RCMP has bekgdoapon to “support the officials of the
Department of Indian Affairs” in locations suchthe Grand River Indian Reserve where, in
1923, it was “necessary” to place a detachment thamgh the RCMP deemed it “another
example of duties which impose labour without ovestilts.** The RCMP reported that an
“element” had taken “a view” that was “incompatiléh the administration of the laws of the
Dominion.”™ The ensuing dispute between this element and kA¢iSsued in something very
like a general defiance of authorit{. Arrest warrants had not been executed for seyeaas,
police officers had been ejected from the reseand,“no constable had set foot upon it for six

“0 Report of the Royal Canadian Mounted Pqlit@23, Op. Cit.:14; The RCMP’s History, 2007-07-09
<<http://www.rcmp-grc.gc.ca/hist/index-eng.htm>>
** Ibid.
*2 |bid.
3 Report of the Royal Canadian Mounted Pqlit823, Op. Cit.:14.
* Ibid:20.
*® Ibid.
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months.*® On 7 December 1922, with Inland Revenue Officensinty constables, and a
“sufficient number of police,” Superintendent AW fius, Commander of the RCMP in western
Ontario, searched approximately nineteen houséseo@rand River Reserve where illicit liquor
production was allegedly taking plateCapitalizing on the momentum of this “assertion of
authority” in which arrests and seizures were m#uteRCMP established their detachment at the
administrative centre of the reserve, OhsweKen.

Contemporaneously, as they imprinted state lawreafoent on the reserve through the
construction of the RCMP detachment, Indian Affsiosight to impress their vision of state
governance structure on the geography of Ohswé@kenSix Nations at Ohsweken had, from
“time immemorial,” selected chiefs and councillasng a hereditary system in which women
held the voting powel’. The Department of Indian Affairs considered tlobsolete... wholly
unsuited to modern conditions of life and detrinagit progress and advancemetit& Royal
Commission was appointed to investigate the Siiddatin 1923 On the advice of the Royal
Commission, the authority of thiedian Act and with the authorization of a 1924 Order in
Council, the DIA concluded that they had effectyvdismissed the Six Nations electoral
structure’? In its place, Indian Affairs imposed a system unaich the Six Nations would
“have a measure of local autonomy largely corredpanto that of a rural municipality but
subject to the supervision” of the Department afidn Affairs>® Despite the efforts of the
colonizing state, the Six Nations continue theplssticated indigenous system of governance.
By 1925, the Department of Indian Affairs had adsdt quarters for the Ohsweken RCMP

detachment?

8.1.2Police and Legal Counsel for Wards of the State

In addition to the discriminatory measures inherer legislative framework of
wardship that imposed summary conviction for ofEsnavolving intoxicants, the Department of

Indian Affairs had procedures for how to managesdbat lay beyond tHadian Act Although

;‘j Some of the warrants dated from 19&8&port of the Royal Canadian Mounted Pqlit@23, Op. Cit.:20.
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“9 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended
March 31, 1924(Ottawa: FA Acland, 1925): 11.
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Indian Affairs did pursue a policy of hiring of éegfse counsel for “Indians” accused of the
serious crime of murder, conversely, they usudtiyrbt hire representation for other offenses
even when these offences were far from “minor.” filieng of defense counsel in murder cases
was one device by which colonizing governments vedale to claim that “Indians” were not
discriminated against in criminal law.

In the differing circumstances of Indian AffairsBmitish Columbia, where title and
cession through treaty were not generally recoghazel policies of greater contact between
indigenous peoples and settlers were often apgliedtenant Governor Joseph Trutch argued
that “declared policy has been that the Aborigstesuld, in all material respects, be on the same
footing in the eye of the law as people of Europgescent.® When “Indians” were accused of
shooting and killing other “Indians” in the vicigibf Victoria, defense council was assigned
through the presiding judge, convictions occureed sentences of hanging were metedbut.
Trutch saw this as fair access to defence coums= $a poor Indian is no worse off than a poor
White man, indeed, he is probably not so friendlasghe judges in this colony have always
made it their special care, that Indians on tiiaidd be at least at no disadvantage on account of
their being Indians™ Trutch claimed that Magistrates were the “esplcé@instituted protectors
of the Indians against injusticé”’In the 1875 administrative context of British Qolia where
Indian Commissioners, not Superintendents and ndgents, corresponded with Indian Affairs,
Lieutenant Governor Trutch viewed Magistrates &sdian Agents,’ in all but the name” and
expressed confidence in this “well-understood bnasfctheir duty, that as full a measure of
protection and general advantage has been bestmwi Indians through their agency” by the
government?

Paradoxically, the paternalistic approach of caimy governments legislated
discriminatory standards of lawful behaviour fodigenous persons while leaving them exposed
to prosecution within court systems. In 1898 Resithe, newly-stationed Jeremie Pitre had not
yet been appointed to the DIA through an Orderanreil and thus was not yet an Indian Agent

Justice of the Pea&®He was instructed that, in the meantime, he clayldnformation based on

%5 Lieutenant-Governor Joseph Truténnual Report of the Department of the Interiorthee Year Ended
5360th June, 1875(Ottawa; Maclean, Roger & Co, 1876): Ivi.
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offences against tHadian Actor other statutes; however, if he had been cornsmgléhe
“engaging of counsel — the Department has to pmihthat this can only be done after having in
each case shown it the absolute necessity for gsiofieal assistancé”Only the more senior
officials at Indian Affairs could properly asseke heed and provide the authority to engage
defense counsét.

Lawyers objected to the Department of Indian Afafailure to provide legal defense
counsel in serious cases. In 1937, a twenty-yehtlotian boy” from a Saskatchewan reserve
was arrested on a charge of “having carnal knoveedftwo underage girl& At the Police
Station where he was taken upon arrest, the acdasieed legal counsel when he was asked to
state if he had “intercourse with these girls... iEgbthat he had, and was told by the interpreter
that he had broken the law, and that the Magistratksentenced him to three years on each
charge, the charges to run concurrentfyReserve members requested the assistance of lawyer
CS Davis who, in turn, brought a “capable intergretvhen he visited the imprisoned individual
in the penitentiary” Davis learned that the interpreter at the poliatian spoke a different type
of Cree and that the accused individual did nat@gtunderstand him and certainly was
unaware of how to defend hims&fDavis was endeavoring to secure a new trial thHidhg
Department of Justice and, since the individuguastion and his parents did not have the
financial means, wondered if the DIA might advahim part of his fee§’ Whatever their
answer, Davis asserted, an “obvious injury has lbeae” and he intended to see it “righted,”
even if he had to pay for it himséff.

Secretary of the DIA TRL Macinnes explained to Brepartment of Justice that he was
“not aware of any statutory authority that wouldremize such payment except the general
responsibility of the Department for Indian protentand welfare” and Indian Affairs did “not

propose to defend in the present case” becausssit w

not the policy of this Department to defend Indifarsany crime lower than murder,
although, rarely, exception is made in the case@é, that being a capital offence, and in
certain cases where constitutional issues affettiagurisdiction and administrative

2; McLean to Pitre, 9 April 1898, (Ottawa), “Restighe Reserve,” Op. Cit.
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authority of the Department entered as where Intleaties or provisions of the Indian
Act are challenge®’

The Department of Justice had no objections toQk hiring legal counsel in capital cases
involving “Indian” defendants “provided the Indias unable to conduct his own defence” and
there was money availabieTen thousand dollars was allocated to legal feeshfe fiscal year
1937-38 in Administrative Allotment Vote 169 anatBIA retained seventy-five hundred dollars
on the date of corresponderi¢&he Department of Justice did not see any authafitatsoever

that would allow Indian Affairs to provide deferiseother criminal or civil cases.

8.2 British Origins of Town Lock-ups

The principles behind the operation of town oragk lock-ups have their basis in British
law. The 1847Act to establish Lock-up Houses in the unincorpeatal owns and Villages of
Canada Wespreceded Canadian Confederatidom order to facilitate the “more effectual
punishment of disorderly persons, and other offesjtieomplements to District Jails were
required”® By grant or purchase, District Councils were gitiearight to acquire land for the
establishment of a lock-up in any unincorporatedtor village a minimum of ten miles from
the district seat of judicial authority that mee tfequirement of possessing at least one hundred
adult inhabitant$® By petition of two-thirds of the “inhabitant housz®ders” of the town or
village, the District Council could authorize a p#nt of up to £200 for the immediate
construction of a lock-up under the direction obtsesident, or nearby, Justices of the Péace.
Resident constables, appointed by the District Btagfies in the General Quarter Sessions, acted
as jailkeeperg’

Any Justice of the Peace who lived close to thk-lge, or closer to the lock-up than to

the district town, could make written orders of feement of any person charged with a criminal

%9 Secretary TRL Macinnes to Deputy Minister of JestiV Stuart Edwards, 2Bovember 1937, (Ottawa),
“Dept. of Justice Opinions — Vol. 4,” Op. Cit.
0 Deputy Minister of Justice W Stuart Edwards to $reeretary of the Indian Affairs Branch, 86vember
711937, (Ottawa), “Dept. of Justice Opinions — Vqr.@p. Cit.

Ibid.
2 Deputy Minister of Justice W Stuart Edwards to $eeretary of the Indian Affairs Branch, 8 December
1937, (Ottawa), “Dept. of Justice Opinions — Vql.@p. Cit.
3 An Act to establish Lock-up-Houses in the unincatesl Towns and Villages of Canada Wé$47, 10
and 11 Victoria, c. 41.
" Ibid:c. 41, s. 1.
" Ibid:s. 1, 2, 3.
® The Justices of the Peace were to be within tmitss of the town or village. Ibid:s. 2.
7 bid:s. 3.
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offence so that they could be held for up to twgsdantil the case was examined and either
dismissed or committed for triél Persons committed for trial were to be sent tactiramon

gaol; however, they could be retained in the lopkptior to transfef? The resident Justice of the
Peace could also apply this power to send “allgpezdound in the streets or highways in a state
of intoxication, or convicted of unlawfully desetirg the Sabbath, and generally all persons
convicted, on view of such Justice of the Peacendhe oath of one or more credible witnesses,
of any offence cognizant by law” for up to twentyf hours? The expense of establishing the
lock-up house could be met through a special aseegsyet the costs of maintaining the lock-up,
conveying prisoners, and keeping prisoners webetpaid as District costs for the administration
of justice as it would be for the common g&dh keeping with the 185Qorporations
Amendment Acthe condition was added that persons summarityicted by magistrates could
be committed to the proximate lock-up instead dh®common gadf.

The 1867British North America Acplaced important areas of law-making under the
exclusive jurisdiction of provincial legislatur&sAlthough “Indians” themselves were federal
wards, critical aspects of their experiences dedtav were included in these provincial
legislative spheres. Provincial legislatures caukhte laws regarding the “Establishment,
Maintenance, and Management of Public and Refomp&tosons in and for the Province,”
municipal institutions, “Shop, Saloon, Tavern, Aanger, and other Licences,” the
“Administration of Justice in the Province, incladithe Constitution, Maintenance, and
Organization of Provincial Courts, both of Civildaaf Criminal Jurisdiction, and including
Procedure in Civil Matters in those Courts,” and thmposition of Punishment by Fine, Penalty,
or Imprisonment for enforcing any Law of the Praeéhrelated to this section of the &tuvhile
these legislative powers included common gaols‘&@eaherally all Matters of a merely local or

private Nature in the Province,” the centralizediei®l operations of Indian Affairs transversed

8 An Act to establish Lock-up-Hous&y. Cit.:c. 41, s. 5.

9 Ibid.

% |bid.

8 |bid:c. 41, s. 4, 6.

8 An Act to provide for the summary punishment diygetspasses and other offeneess an act of
Parliament in Upper Canada in the fourth year efréign of King Henry the fourth. 18%Dorporations
Amendment AclL3 and 14 Victoria, Cap. 64, s. 10. Keele, 1831, Cit.:688; Hugh Scobi&cobie’s
Municipal Manual for Upper Canad@™ edition with supplement, (Toronto: Hugh Scobie51)87-8.
8 Constitution Act1867, 30 and 31 Victoria, c. 3, s. 92.

#lbid, s. 92, ss. 6, 8, 9, 14, 15.
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the boundaries of Canadian ConfederaffdBeyond the exceptional prohibitions of tineian
Act, Indian Agents balanced judicial functions th&téeed between provincial and federal realms

as they enforced Indian Affairs’ assimilationisbgrams and incarcerated “Indians” in lock-ups.

8.3 Lock-ups and the Department of Indian Affairs

Concurrent with solidification of state controllate nineteenth century Canada, Indian
Affairs was thoroughly involved in the establishimmehsmall “lock-up” jails for the incarceration
of Indian wards of the state. Lock-ups were builtiodian lands and Indian Reserves across
Canada. Rather than being a response to any iecireaffences of the criminal laws meant to
apply indiscriminately to all, the impetus for leak construction appears to be linked to
assimilative criminalizing restrictions imposediodigenous peoples. In 1873, Deputy
Superintendent General William Spragge describat #side from areas where indigenous
peoples were “exposed to injurious influences, gvimtheir proximity to towns,” and laws
against the liquor trade with indigenous personewet upheld, Indian wards appeared to be
increasingly “conscious of their responsibilitiessraembers of society, decidedly orderly in their
conduct, more industrious in their habits, and &idicted to crime® In regard to the
“commission of crime,” Spragge estimated that theeee “probably... fewer instances... than
among an equal number of persons who are not @inriood.®’ As part of the assimilative
program of geographic restriction, “lock-ups” westablished for the purposes of instilling
obedience to state power in indigenous peoples.

Lock-ups were “built on a number of Indian Resenvasying a little in size®As the
centralized DIA administered the establishmenteke lock-ups, they endeavored to maintain
economy and suit the carceral facilities to thesimilationist needs on particular reserves. The
lock-up on the Chippewas of Nawash reserve was liGilpin and Barker with one hundred

sixty dollars from the band’s capital fuftiA stone lock-up built by George Baker on the

8 Constitution Act1867, 30 and 31 Victoria, c. 3, s. 92, ss. 16viPice of OntarioFirst Annual Report of
the Inspector of Asylums, Prisons, &c., for Ontafar the Year Ending 30th September, 1§&8ronto:
Hunter, Rose & Co., 1869):1.
8 Department of the Minister of the Interi&eport of the Indian Branch of the Department ef Minister
gf the Interior for the Year Ended 30th June 1§7Btawa: IB Taylor, 1874):6.

Ibid.
8 Secretary of Indian Affairs to Port Arthur Indidgent Neil McDougall, 10 May 1907, (Ottawa), “Port
Arthur Agency — Jails Within the Agency,” 1907-192&tional Archives of Canada, RG10: Department
of Indian Affairs, Volume: 8229, File: 492-4-12, éess Code: 90.
8 Department of Indian AffairsAnnual Report of the Department of Indian Affagsthe Year Ended 31
December 1884Part Il, (Ottawa: Maclean, Roger & Co., 1885):17.
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Saugeen Reserve cost a great deal more at $7°29'6&.cement lock-up built on the reserve of
the Chippewas of Rama was completed for $99%.A8cording to Indian Agent Irwin, the
“Indians” of Kamloops, BC, constructed a lock-uptlieir village to be overseen by an “Indian
constable.* Kincolith, the Nass Valley Nisga’a village, alsacha lock-up within the Indian
village as did the Metlakahtla Indian MissitrOn the east coast of Canada, the Burnt Church,
Eel Ground, and Big Cove Bands, possessed resmbamps‘?“ When the Red Bank, New
Brunswick, reserve lock-up was built, Indian Agamitng pronounced it the “nicest building of
this kind in the agency’® The Department of Indian Affairs gave a contradviessrs.
Constantin and O’Brien to build lockup facilities@aughnawaga, Québec, with lattice flat steel
bar cells?®

The members of the Fort William, Ontario, Band Caolassembled in March 1907 and
approved a motion to request that the DIA withdthree hundred dollars from their capital
account for the purposes of building a cell, or &imoom” for use as a lock-up, in both the
Mountain and Mission Bay council housésince these lock-ups were “in the nature of
permanent improvements,” they could be funded bthe@band’s account under Section 90 of
thelndian Act® The Grand Trunk Pacific Railway Company had aaglia right of way through
the southern part of the reserve, causing the tmagglit and move to two separate parts of the

reserve, and the agency now required two new lpskhecause it was impossible to take

% Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended 30
June 1899Part G, (Ottawa: SE Dawson, 1900):76.
%1 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended
March 31, 1915Part Il, (Ottawa: J de L Taché, 1916): xxvi, 84.
%2 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended 30
June 1901 (Ottawa: SE Dawson, 1902):250.
% Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended 30
June 1902 (Ottawa: SE Dawson, 1903):259. Department ofdndiffairs,Report of the Deputy
Superintendent of Indian Affairs, 18{Qttawa: Maclean, Roger & Co., 1880):118.
 Annual Report of the DIA902, Op. Cit.:61Department of Indian AffairdAnnual Report of the
Department of Indian Affairs for the Year Endede)80, 1904(Ottawa: SE Dawson, 1905):62.
% Annual Report of the DIA911, Op. Cit.:63.
% Annual Report of the DIAL885, Op. Cit.:69; Department of Indian Affaifsynual Report of the
Department of Indian Affairs for the Year Ended baB1, 1914Part H, (Ottawa: J de L Taché,
1915):105; Assistant Deputy and Secretary of Indifiairs J D McLean to Messrs. Constantin & O’Brjen
15 August 1916, (Ottawa), “Manitoulin Island Ageneyail Facilities on Manitoulin Island,” 1878-1952
National Archives of Canada, RG10: Department dfdn Affairs, Volume: 8229, File: 481/4-12.
" The Chief Surveyor recommended to the Deputy Nenithat a sum $50 higher be released for the
purpose. Indian Agent to Secretary of the Departroeindian Affairs, 29 March 1907, (Port Arthur),
“Port Arthur Agency — Jails,” Op. Cit.; Chief Sugp@’s Memorandum for Deputy Minister, 12 April
1907, “Port Arthur Agency — Jails,” Op. Cit.
% Superintendent General of Indian Affairs to Hisc&liency the Governor General in Council, 15 April
1907, (Ottawa), “Port Arthur Agency — Jails,” Opt.C
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prisoners to the existing Fort William Lock-up if arrest was made at night or at another
inconvenient timé? The council house lock-ups remained overnighsa®condary to the main
Fort William Lock-up® DIA lock-ups were a method of underscoring sta@sence on

reserves: its supposedly temporary geographicglostd of assimilative pre-enfranchisement.

8.3.1Lock-ups: Resistance and State Presence in Geograpil Outposts

The DIA realized, and trumpeted, the deterrentaitsiive effects of lock-ups; however,
they did not have the effect of eliminating “Indiadentities from Canada. Rather, the lock-ups
themselves, as well as the legislative and judmiabers that perpetuated their function, were a
beguiling tool that was difficult to dispense witikhen the lock-up on the eastern Ojibwas of
Lake Superior reserve was first erected, it rentharapty because they were “as a rule orderly”
and had a “great dislike to the jai’In 1876, Visiting Superintendent William Fishesaged
that, with lock-ups at Little Falls and Tobiqueeith was “no cause in these places now for the
non-imprisonment of those Indians who seem detexdyiat all hazards, to violate the law”
regarding liquor® The Micmac of Maria, Québec, were thought to makeerial and moral
progress during 1884 due to preventative measaneptess the liquor trade “among which may
be mentioned the establishment on the reservesofadl lock-up, to confine Indians when
intoxicated.*® Twenty years later, J Gagne, Priest and IndiamAggill found a “powerful
hindrance” in the lock-up located in the centréhef reservé®

Since most of the DIA lock-ups had to be built ghlgan relatively remote locations,
they relied on the use of “Indian labour.” Theaalte on future inmates to construct the jails in
which they would be held afforded opportunities fesistance. In 1894, the Indian Agent of the
Garden River Band on the north shore of Lake Heamplained that the “Indians were to have

built a lock-up to put the liquor offender in, kag yet | have not succeeded in getting them to get

% Indian Agent to Secretary of the Department ofdndAffairs, 29 March 1907, (Port Arthur), “Port
Arthur Agency — Jails,” Op. Cit.; Superintendenin@el of Indian Affairs to His Excellency the Gomer
General in Council, 15 April 1907, (Ottawa), “Péwthur Agency — Jails,” Op. Cit.
19 |ndian Agent N McDougall to the Secretary of thep@rtment of Indian Affairs, 29 December 1909,
(Port Arthur), “Port Arthur Agency — Jails,” Op.tCi
191 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended
30" June 1896(Ottawa: SE Dawson, 1897):17.
192 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended
30" June 1876(Ottawa: Maclean, Roger & Co., 1877):31.
193 Annual Report of the DIA,884,0p. Cit.:xxv, 32-33.
104 Annual Report of the DIAL904, Op. Cit.:49; Department of Indian Affaifsynual Report of the
Department of Indian Affairs for the Year Endedel@d" 1905, (Ottawa: SE Dawson, 1906):45.
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out the necessary timber for the purpose” evenghahe “fine looking” new Council Hall had

been constructed and was already in'ffse.

8.3.2St. Regis Lock-up

Figure 31: Original Simple Plan of a Steel Cell, B¢gis, 1918°

The plan drawn up prior to construction was singhpugh sketch of a box with jotted measurements.

The lock-up on the St. Regis Reserve was the kiteraplex opposition despite
predictions that it would “place a certain awe dveserve inhabitants and “have a peaceable
effect upon many™®’ In 1916, Indian Agent FE Taillon posited the res&s isolation and the
difficulties of transporting prisoners as reasanbuild a jail “or at least a steel cage” in the

building where the Band Council met accordingnidian Actprocedures for reserve governance

195 By 1898, the Garden River lock-up was also in Asewual Report of the DIA,898, Op. Cit.:15;
Department of Indian Affairédnnual Report of the Department of Indian Affaosthe Year Ended 30th
June 1894(Ottawa: SE Dawson, 1895):10.
196 Adapted from Page Wire Fence Co., Memorandum &ett Plan of St. Regis Reserve Lock-up, 3
November 1916, (Walkerville, Ontario), “St. Regigeéhcy — Agency Buildings — St. Regis Lock-up
(Plan),” National Archives of Canada, RG10: Deparntirof Indian Affairs, Volume: 8229, File: 481/4;12
Access Code: 90.
197 |ndian Agent to JD McLean, 10 January 1916, (8gi8), “St. Regis Lock-up,” Op. Cit.
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and St. Regis children attended sch8bThe three manifestations of state law would tthase
physical and conceptual space in the assimilatisgram. Perhaps fittingly, although the issue
had not yet been brought before the Band Counwd,the legally-required procedural step of
securing a resolution had not yet occurred, the W&& quite willing to allow a steel jail cell to
be built using the band’s Capital FU80n 7 August 1916, at a Regular Meeting of thedndi
Council, the St. Regis Band approved the fundsifa steel cage, to be placed in the council
house in order that we may have a place to locknypof our members who may break the laws,”
by a vote of five in favour and two opposed.

Despite Taillon’s reverie of band leaders’ agreemeéth the law-and-order agenda,
certain members of the St. Regis band conveyed disgjuiet with the new jail and used it as a
rallying point around which to challenge the pa#digtic imposition of state law. One St. Regis
individual broached a concern for maintaining bagtts to reserve lands when he told the
Dominion Government,

| want you to pay attention to this Francis Tailfonnot doing right by the Indians. He
puts a policeman on the Reservation and pays lsateay from the Indian’s money. In
the fall of 1916 we did not draw any money. A partgix men in St. Regis got the
money and bought a cage to shut the Indians ugour. of the party are full breed French
Canadians. One out of the party of Six is buyimgllbere which he has no right to do on

the Reservation. His name is not recorded on tleerds*!

198 part of the problem of prisoner transport relatethe geography of the Canada-US border. Theindia
Agent gave the example that if “a person is artesither in the Spring or Fall, not having a suégtlace
here... the route must of necessity be in Canadatdir “precarious and at times extremely dangerous”
land and water because it was “quite impossibtake the prisoner through the U. S. as he would oute
of our jurisdiction.” Ibid; [Name withheld] to Supetendent of Indian Affairs, 15 June 1917, (Irotp)p
“St. Regis Lock-up,” Op. Cit.
199 The projected cost of the steel cell was $225isterst Deputy and Secretary of Indian Affairs tditm
Agent FE Taillon, 21 January 1916, (Ottawa), “StgR Lock-up,” Op. Cit.
119 The quote for a single cell from the Page WiredeeCompany was $160. The cost was approved
according to Section 90 of the 19@@lian Actwhich preferred consent of expenditures from bamadl$
yet allowed, in the “event of a band refusing tasent to the expenditure of such capital moneyaas
Superintendent General may consider advisable..itappearing to the Superintendent General thdt suc
refusal is detrimental to the progress or welfdréne band, the Governor in Council may, withow th
consent of the band, authorize and direct the edipee.” An Act Respecting Indian®ominion of
Canada, 1906, c. 81, s. 90; Superintendent Geofelradlian Affairs to His Royal Highness the Governo
General in Council, 13 September 1916, (Ottawat), R&8gis Lock-up,” Op. Cit.; Page Wire Fence Co.,
Memorandum and Sketch Plan of St. Regis Reservie-upc3 November 1916, (Walkerville, Ontario),
“St. Regis Lock-up,” Op. Cit.; Clerk of the PrivyoGncil to the Superintendent of Indian Affairs,
“Certified Copy of a Report of the Committee of vy Council approved by His Royal Highness the
Governor General on the,” Date illegible, (Ottaw&}, Regis Lock-up,” Op. Cit.; Assistant Deputydan
Secretary of Indian Affairs JD McLean to the PageeWWence Co., 2 October 1916, (Ottawa), “St. Regis
Lock-up,” Op. Cit.
111 [Name withheld] to Dominion Government, 12 Jun&éd,9St. Regis), “St. Regis Lock-up,” Op. Cit.
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Another band member protested to the Superinterafdntlian Affairs that Taillon had
“established a lock up in the school house” andlditiot tell where he got the money to pay
for” the steel jail cell:*?

The resistance of St. Regis band members extendethtlalizing the building that
housed the lock-up, school, and meetings of thelB2ouncil. After damage to the lock-up
windows was repaired and the new window frames Weken by unknown parties,” Taillon
purchased supplies for heavy shutters that coulzblied on the insid€?

The use of the St. Regis lock-up cage was suctatt@ger replacement building soon
seemed advisable. The pervasive control exercigdddian Affairs over their wards extended
beyond constructing a jail building for use in "#pplication and enforcement of Canadian laws.
Criminal law enforcement officers actively workedwthe DIA and shared documents and
details of cases involving Indians wards. In 19#8he request of Indian Affairs, the RCMP sent
an officer to St. Regis to investigate traffic imdxicants:* Detective Constable TS Moore
thought it unnecessarily difficult to incarceratese arrested on the St. Regis reserve. Moore

illustrated,

it is necessary for one man to watch the prisaewe have no suitable place to lock
them up; and the other man then can do very kttlae, as while he is searching one
place the Indians are free to hide or destroy myupt which might be concealed in some
other part of the premises. There is a good irge ¢a lock the prisoners in... The
windows of this building are boarded up as thegtess all been broken; and when it
rains the roof leaks and we cannot put a prisanér it is also situated too far away from
the Indian Agent’s office; and when a prisonemiskkd up it is necessary for a man to
remain and watch the place in case of fire, oréwgnt any person from breaking the
lock and letting the prisoner free. In cold weatther place is useless, as you cannot put a
prisoner in a place where there are no windows.thépresent time we have to keep the
prisoners in the Indian Agent’s office; and if aspner is intoxicated to any extent he
generally leaves an unpleasant condition behing Wimich is not very desirable in a
public placet*®

112 Name withheld] to Superintendent of Indian Afgi.5 June 1917, (Iroquois, Ontario), “St. Regis
Lock-up,” Op. Cit.; Assistant Deputy and Secretairyndian Affairs JD McLean to [Name withheld], 21
June 1917, “St. Regis Lock-up,” Op. Cit.; [Nameshiveld] to The Dominion Government, 4 November
1919, (St. Regis), “St. Regis Lock-up,” Op. Cit.
13 Smith Hardware Company Invoice to FE Taillon, R8e)1922. Indian Trust Fund Voucher to Smith
Hardware Company, 20 November 1922, Certified bgmtd-E Taillon. FE Taillon to Secretary of Indian
Affairs JD McLean, 20 November 1922, (St. Regi$). ‘Regis Lock-up,” Op. Cit.; Assistant Deputy and
Secretary of Indian Affairs JD McLean to Indian Agdaillon, 27 November 1922, (Ottawa), “St. Regis
Lock-up,” Op. Cit.
114 Commissioner of the Royal Canadian Mounted Pdlicgtlandt Starnes to the Deputy Superintendent
General of Indian Affairs, 6 June 1928, (Ottaw&}t. ‘Regis Lock-up,” Op. Cit.
15 One St. Regis band member was arrested on 158drie30 pm and was held until 6:00 pm on the
following day, when he achieved sobriety and it wasmed possible to release him. Detective Corestabl
TS Moore of the Royal Canadian Mounted Police eo@ificer Commanding “A” Division of the RCMP
forwarded to the Department of Indian Affairs, 23tthe 1928, (Ottawa), “St. Regis Lock-up,” Op. Cit.
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In response to the notification that it was “quessential” that a more robust lock-up be built at
St. Regis, the DIA began a new building proceéshe new lock-up built on the St. Regis
Reserve in 1928 was designed by the Departmemididin Affairs’ own architectural and

engineering service.

Figure 32: 1928 Plan of St. Regis Lock-up Providgdhe Department of Indian Affairs

118 |nitially, St. Regis Indian Agent MacGibbon suggeshaving the lock-up built on the grounds of the
Indian Agent’s house rather than on the existiigpsethouse and lock-up site because he found the
distance between the two inconvenient; howevehdtksecond thoughts for “certain reasons” and the
decision was made to use the original site. Thewadant of the DIA suggested that half of the cfshe
jail be charged to the Band’s interest funds arifitba DIA account, since the expenditure was not
expected and, thus, not provided for. MacGibbowmenended that the carpentry job of constructing the
building should be given to an “Indian carpentednii St. Regis Village. However, the Acting Deputy
Superintendent General of Indian Affairs gave titetp a man in Cornwall named Oliver Hammond.
Memorandum of the Accountant of the Departmenndfdn Affairs Mackenzie and note in respongg, 3
July 1928, (Ottawa), “St. Regis Lock-up,” Op. CBt, Regis Indian Agent WA MacGibbon to the
Secretary of the Department of Indian Affairs, Uk 1928, (St. Regis), “St. Regis Lock-up,” Op..Cit
Acting Deputy Superintendent of Indian Affairs ta.NChene, 20 September 1928, (Ottawa), “St. Regis
Lock-up,” Op. Cit.; Indian Agent WA MacGibbon to @etary of Indian Affairs, 22 October 1928, (St.
Regis), “St. Regis Lock-up,” Op. Cit.; Indian AgamA MacGibbon to the Secretary of the Department of
Indian Affairs, 14 July 1928, (St. Regis), “St. Regock-up,” Op. Cit.; Indian Agent WA MacGibbon to
the Secretary of the Department of Indian Affalr@ July 1928, (St. Regis), “St. Regis Lock-up,” Q.
117 As “sr. asst. eng.,” JD Chene, a permanent emelofi¢he DIA, was requested to provide this plan.
Adapted from “Sketch Plan of Lock-up St. Regis IFR,” 1928, (Ottawa), “St. Regis Lock-up,” Op. Cit.
AF MacKenzie to Mr. Chene, Memorandum, 20 July 19428tawa) “St. Regis Lock-up,” Op. Cit.;
Department of Indian Affairddnnual Report of the Department of Indian Affaosthe Year Ended March
31, 1929 Part I, (Ottawa: FA Acland, 1930):3.
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Despite language differences, three “head men’esspiting a “considerable minority”
on the St. Regis Reserve appreciated the powesdlictor in the Canadian legal system and
brought an interpreter with them when they consuternwall solicitor George A Stiles about
the new lock-up in October 1928 The men asked Stiles to represent them in theipliation
for information” to determine why a “Guard House&svbeing built, who approved its
construction, and where the funds to pay for itexaming front® Although Stiles did “not
sympathise very much with the attitude of somehefrnembers of this Band,” he felt that they
had been influenced by agitators from the USA ahdsad the Department of Indian Affairs that
it might generate a better sentiment if it appreaicthe men in a spirit of conciliatidf!. The DIA
informed Stiles that the men were known as pafanfelement which is in some degree opposed
to constituted authority” and asserted that theldisthment of a new lock-up was “in the interests
of the maintenance of law and order” on a resdmaelaicked a viable place of incarceration for
the many arrests that were being made due to barsker liquor traffic** On his part, Stiles
assured Indian Affairs that he maintained commuigpawith the dissenting group and
“endeavored from time to time” to assist those wbosulted him to “see the matters in a
different light.”"** Regardless of Stiles’ efforts, opposition to thekiup on the St. Regis reserve
did not dissipate.

Shortly thereafter, the RCMP were also called upantervene in the resistance. They
earned the gratitude of Deputy Superintendent Gé¢mrmcan Campbell Scott when they sent
officers to address a small faction of band membrs were frustrating the progress of the
contractors constructing the lock-tff Negotiating between the band members and Indian
Affairs, the RCMP requested that the building matsrin the old schoolhouse be given to any

band member who wished to take on the task of dehioty it** The gesture, which might have

118 Barrister, Solicitor, and Notary George A Stileghie Superintendent General of Indian Affairs, 6

October 1928, (Cornwall), “St. Regis Lock-up,” (It.

19 The men planned to return to Stiles’ office witleit interpreter on the following week in ordeffitad

out what Stiles had learned about the proposedibgil Stiles to the Superintendent General of Imdia

Affairs, 1928, “St. Regis Lock-up,” Op. Cit.

129 pid.

121 Department of Indian Affairs to Barrister, Solaitand Notary George A Stiles, 8 October 1928,

(Ottawa), “St. Regis Lock-up,” Op. Cit.

122 Barrister, Solicitor, and Notary George A Stileteputy Superintendent General of Indian Affairs

Duncan Campbell Scott, 10 October 1928, (Cornwéh), Regis Lock-up,” Op. Cit.

123 Deputy Superintendent General of Indian AffairsiBan Campbell Scott to Assistant Commissioner of

the Royal Canadian Mounted Police Lt.-Col. AW Dsffd5 October 1928, (Ottawa), “St. Regis Lock-up,”

Op. Cit.

124 Assistant Superintendent General of Indian Aff&irindian Agent WA McGibbon, 17 October 1928,
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been mutually beneficial, did not put an end toR#&gis resistance to the lock-up and tensions
continued to rise. In response to Indian Agent MabGn’s claim that a group of band members
approached the contractor at home and “threatdvatdfthe came over to St. Regis to build the
jail they would shoot him,” the RCMP formed a gudsdail of three uniformed men to protect
the lock-up and those constructing®t.

From that point, the construction work went on WREMP supervisiof?® Several St.
Regis workmen were employed on the building sitthe construction supplies were
transported from Cornwall on a scow owned by a baathber”” MacGibbon and the contractor
eventually suggested that the three RCMP officetsccreturn to their regular dutié€. When, in
due course, the bulk of the building was completieel band members who had been working on
the building were laid off even though finishingnk@emained to be dorté’ MacGibbon
recommended that a St. Regis carpenter be commésbsio build an outhouse approximately
forty feet behind the lock-up and suggested thatdbk-up be provided with the basic comforts
of a small cot, quilts, a small table, and twoloee chairs; however, these luxuries were not for
the prisoners® These small comforts were for the benefit of thargs “so when the cell is in
use, especially at night time, the officer in cleangould have a place to rest, rather than be

obliged to rest on the floor” as the prisonersdid.

8.4 Peroratio: Assimilation Through Incarceration

Although shallow sketches of the historical relasbips between criminal law and
indigenous peoples may assume that, as with sgtléavs were enforced through policing,

judicial decisions, and correctional measures sisclocal lock-ups, this chapter reveals that the

(Ottawa), “St. Regis Lock-up,” Op. Cit.
125 The contractor refused to work on the jail withR@MP protection. Report of RCMP Det. S/Sergt. CA
Ramsey of Regt. No. 9055 to the Commanding Ofiadéehe RCMP “A” Division forwarded to
1D26epartment of Indian Affairs, 23 October 1928, {&gis and Ottawa), “St. Regis Lock-up,” Op. Cit.

Ibid.
27 |pid.
128 |pid.
129 One band member who had worked for 54 hours teakywas paid $0.30 an hour for his efforts,
despite his agreement, confirmed by the contrattiat,he would be paid $0.50 an hdodian Agent WA
MacGibbon to Secretary of Indian Affairs, 29 Octoh828, (St. Regis), “St. Regis Lock-up,” Op. Cit.;
Indian Agent WA MacGibbon to Secretary of Indiarfaifs, 5 November 1928, (St. Regis), “St. Regis
Lock-up,” Op. Cit.
130 |ndian Agent WA MacGibbon to Secretary of Indiafiadrs, 27 May 1929, (St. Regis), “St. Regis
Lock-up,” Op. Cit.
1 Ipid.

185



functions of these seemingly equal forces of dtatewere quite differently applied to indigenous
peoples. In large part, the disproportionate appbo of punitive measures occurred because, for
persons and places identified as “Indian,” poli¢ijuglicial functions, and correctional facilities
were subject to the assimilative control of Indiffairs. The Department of Indian Affairs
spearheaded the establishment of lock-ups throughewominion of Canada using “Indian”
lands and band funds. Incarceration was not a measwuestoring errant individuals to the law:

it was a method of asserting state law over indbgsriegal ontologies. The depth and breadth of
Indian Affairs’ use of incarceration as a tool sEamilative social control is exemplified in the

geographical particularities of Manitoulin Island.
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Chapter 9

Manitoulin Island Lock-ups: Place, Legal Dominion,and Indian Affairs

For those with an interest in historical carcesailities, as affirmed by Ron Brown’s
Behind Bars: Inside Ontario’s Heritage Gapisany place could possibly “boast of its presetv
lock-ups,” Manitoulin Island cahThe Gore Bay Museum is indeed noteworthy, theghsatk
Museum Lock-up educational, the defunct Little @atrLock-up promising, and the Providence
Bay Lock-up cottage enterprising. At first glanttegse small Manitoulin Island jails appear to be
interesting examples of the standard utilitiesraivpcial settler communities. Nevertheless,
Indian Affairs’ contributions to carceral facilisgpreceded the 1878 construction of the provincial
Manitoulin Island lock-ups.

The persistent idea of Manitoulin Island as a pfacéringing “Indians” under state law
through assimilation originated much earlier in ¢le@tury. In the year following the death of
William Gibbard, Customs Inspector CE Anderson m&tea dim view of the “miserable” fire-
ravaged settlement of Little CurrénAnderson observed that six or seven years befditks
Current had a Hudson’s Bay Company station wittharivand storehousedBC employed
“Indians and Half-breeds” in cutting cordwood umkie company lease ran out on their twenty-
year, twenty-acre, station and the DIA “deemedistethat the Company should leave the
Island.” In consequence, the wharf fell into decay andehesrkers had “fallen back to...
fishing and hunting habits. The schoolmaster complained “very bitterly” of dians” receiving
liquor from passing trading vessels and steafh@rslerson recommended Little Current, where
excluding the schoolmaster and the storekeepepdpelation was “all Indian and Half-breeds,”
as a good optional location for a lock-lp.

Although it is not certain where this temporarydag was located, from its
administrative centre in Manitowaning, Indian Affafinancially supported the construction of a

lock-up before the formal creation of the Manitouland Lock-ups through the Ontario

! Ron Brown Behind Bars: Inside Ontario’s Heritage Gap{€anada: Hignell Book Printing, 2006):90-91
2 CE Anderson, “Report on the Free Port of Sault Barie,” October 1864Reports of the Inspectors of
the Free Ports of Gaspe and Sault Ste. Marie, Tegatith Certain Statistical Tables of Impqrts
Sessional Papers of the Province of Canada, (QuBbeter, Rose & Co., 1865):39.
® Ibid:39-40.
* Ibid.
® Ibid.
® Ibid:39.
7 Ibid:39-41.
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Department of Public Worksln 1875, in the % Division of the Northern Superintendency
served by JC Phipps, eighty dollars was paid biaméffairs to the Lockup Superintendent for
building repairs or constructichlhe closest lock-up recognized in Province of @at&essional
Papers at this time was in Parry Sothdowever, Parry Sound, th& ®ivision of the Northern
Superintendency served by Visiting SuperintendeBkéne, although appearing in a lower
section on the same accounting spreadsheet, walsenlotication of this paymerht.

Brown attributes the motivation for constructing tianitowaning Jail to population
growth in the town and Manitoulin Island meritingtdct status? The survey, sale, and
settlement of Manitoulin Island was gaining momemtas demand for “excellent” Indian lands
had been higher in the year in which the lock-ug Wailt than it had been in any previous y€ar.
Nonetheless, Indian Affairs’ apprehensions regaytlouor and interests in establishing state law
were catalysts for establishing jails on Manitousiland.

Larger crimes, such as an arson on the Sucker CAegideck Omni Kaning) Reserve
where a “most industrious and deserving Indian figmiere made “homeless” as their cattle and
property were lost to the fire, invoked a largengdesystem and resulted in further geographical
abstraction from the everyday life of Manitoulifelsd* The person convicted of this crime was
sent to the Penitentiary and the homeless famipthie aid of a liberal grant from the
Department and some assistance from the whitesgttvas “again placed in a condition of
comparative comfort™® While this system could still be enacted, locajirgjcial and carceral
services on Manitoulin Island was a matter of commece as well as a way of infusing the
disciplinary arm of the state into the daily livafssettlers as well as “Indians.”

On 31 August 1877, Phipps ascertained that ligoosemption amongst Manitoulin

Island Indians had decreased and that “many détdid and respectable Indians are averse to its

8 The construction of a lock-up for the Bersimis BaQuébec, was first financed through the DIA befor
three-quarters of the costs were refunded by pemdifPublic Works. Department of Indian Affairs.
Annual Report of the Department of Indian Affaosthe Year Ended March 31, 19@®rt |, (Ottawa: CH
Parmelee, 1910):131.
° Department of the InterioAnnual Report of the Department of the Interiortlee Year ended 30th June,
1875,Part I, (Ottawa: Maclean, Roger & Co., 1876.):63.
9 Province of OntarioEighth Annual Report of the Inspector of Asylumisdps, &c., for Ontario, for the
Year Ending 30th September, 187Boronto, 1876):90.
1 Annual Report of the Department of the Interib875, Part |, Op. Cit.:63.
2 Brown, 2006, Op. Cit.:90-91.
13 Department of Indian AffairfReport of the Deputy Superintendent of Indian Aff&i878,(Ottawa:
Maclean, Roger & Co., 1879):25.
14 Department of Indian AffairfReport of the Deputy Superintendent of Indian Aff&i877,(Ottawa:
Maclean, Roger & Co., 1878):21-22.
' 1bid:21-22.
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use, and that public opinion amongst them is uralegga change on this subject.Despite this
positive report, Phipps thought it “impossible™put a stop to its use, notwithstanding the
stringency of the laws for the suppression of g8 by Indians; by collusion with white men it
can generally be obtained’In the same month of the same year, John Langtmspector of
Asylums, Prisons, and Public Charities for the o of Ontario, scouted Manitoulin for the
“necessity and desirability of erecting Lock-upghat island, for which the Government had
been petitioned® Langmuir projected that increasing settlement mageock-ups reasonable
and suggested that one be located at Little Cuenethtanother at either Manitowaning or Gore
Bay! It was determined that, under the auspices optbeincial Department of Public Works,
two stone lock-ups designed by provincial architéeas Tully would be built at Little Current
and Manitowaning’®

In April 1878, on the qualification that they corafd construction by October or face
twenty dollar per week late penalties, the Law Maoturing Company of Meaford, Ontario,
won the call for tenders to construct the lock-wjith the lowest bid! By May 1878, the
Government of Ontario was working in conjunctiorthathe DIA to select sites on which to
locate these provincial “lock-ups” on Indian lanmdsvly prepared for settlement in the towns of
Manitowaning and Little Currerit. The Manitowaning townplot already had lands resevy
the DIA for a lock-up and the Government of Ontatidy selected this locatidf.

ij Report of The Deputy Superintendent General Ogindiffairs,1877, Op. Cit.:21-22.

Ibid.
18 Province of OntarioTenth Annual Report of the Inspector of AsylumisaRs, and Public Charities for
the Province of Ontario, for the Year Ending 30#p®&mber, 187 Toronto: Hunter, Rose & Co.,
1878):130.
9 bid.
2 These lock-ups were similar to lock-ups built $lydvefore at Bracebridge and Parry Sound.
Kivas Tully, “Report of the Architect, etc., Depawtnt of Public Works,Report of the Commissioner of
Public Works, Province of Ontario, For the Year Engd31 December 1878Toronto: Hunter, Rose &
Co., 1879):11Tenth Annual Report of the Inspector of AsylutBg,7, Op. Cit.: 130; Province of Ontario,
Twelfth Annual Report of the Inspector of AsyluAmsons, and Public Charities for the Province of
Ontario, for the Year Ending 30th September, 1§¥8ronto: C Blackett Robinson, 1880):84; Brown,
2006, Op. Cit.:90-91.
2 Mr. Gorley of Manitowaning superintended the comstion of both lock-ups as the Clerk of Works.
Tully, “Report of the Architect, etc., DepartmetitRublic Works,” 1878, Op. Cit.:1Tenth Annual Report
of the Inspector of Asylum$877, Op. Cit.:130; Brown, 2006, Op. Cit.:90-91.
2 ndian Office Manitowaning to The Honourable Mirisof the Interior Indian Branch, 8 May 1878,
(Manitowaning), “Manitoulin Island Agency — Jail ¢iities on Manitoulin Island,” 1878-1952, National
,ZAsrchives of Canada, RG10: Department of Indian itdfavolume: 8229, File: 481/4-12.

Ibid.

189



Figure 33: Builders of the Manitoulin Island Lockgt’

In October 1878, the month of the lock-up contdezdline, Phipps apprised his
department that, during the past year, there had ffew cases of transgressing the law... when
the large number of Indians in this superintendes@pnsidered”; however, in the previous
reporting year, there had been a death due toregtnetoxication near Little Current, two
convictions for supplying liquor to Indians, a twmnth jail term for an Indian convicted of
keeping a house for the sale of liquor on an InéRaserve, and two convictions and three month
jail terms for Indians convicted of stealing liqufors Justice of the Peace as well as Indian
Agent, Phipps asserted that the “impossibility ettigg Indians to testify truthfully in liquor
cases” made “it exceedingly difficult to obtain eamtions.”®® Moreover, while Phipps had the
power to investigate and preside over cases refatdeindian Act cases brought outside of the

Indian Actagainst settlers still were heard at the Dist@iaminal Court in Sault Ste. Marie.

24 Adapted fromManitoulin Expositor 27 December 1879, Manitowaning.
% Annual Report of the DIA878, Op. Cit.:25.
%8 |bid.
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Figure 34: Paths of Prosecutfon
“Indians” might be dealt with by Indian Agents aseht to local lock-ups whereas a more formal ingasbn,
judicial, and carceral process was afforded ssttler

Langmuir’s third choice, Gore Bay, was soon alspraped as a site for a lock-up. An
appropriation was made to build a stone lock-upthe same dimensions and style as the
Manitowaning and Little Current Lock-up$Once again, the Law Building and Manufacturing

Company of Meaford won the call for tenders witk thwest bid and the construction occurred

27 Adapted fromiThe Manitoulin ExpositorSaturday 13 September 1879, Volume: 1, No. 17.

2 Kivas Tully, “Report of the Architect, etc., Depraent of Public Works,Report of the Commissioner of
Public Works for the Province of Ontario for theaY&nding 31 December 1879Toronto: Hunter, Rose
& Co., 1880):10; Province of Ontaridhirteenth Annual Report of the Inspector of AsguRrisons, and
Public Charities for the Province of Ontario, fdvet Year Ending 30th September, 188@ronto: C
Blackett Robinson, 1881):84.
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under the supervision of the Clerk of WofRs.

Figure 35: The Law Building Company of Meaford Cionsts the Gore Bay Lock-th

By early October 1879, the Gore Bay lock-up waglgemmplete?’ The total cost of all
three lock-ups to Public Works by December that yess $6521.78

9.1 Manitowaning Lock-Up

The lock-up site at Manitowaning consisted of tihwa6le Block” on the west side of
Arthur Street between Wellington and Nelson stt&etdthough Phipps wondered whether they
should charge for the disposition of “Indian lanéts” the lock-up, the lots selected in

Manitowaning were not sold by Indian Affairs to fRevince* Instead, “no transfer of this site

2 Tully, 1879, Op. Cit.:10.

30 Adapted fromThe Manitoulin ExpositorSaturday 15 November 1879, Volume: 1, No. 26.

31 The Manitoulin ExpositgrSaturday 4 October 1879, Volume: 1, No. 20.

32 «Statements of the Accountant and Law Clerk — atb. 2 Statement of the Expenditure on Public

Works in 1880, and Total Expenditure thereon upffbDecember 1880 — Capital AccounReport of the

Commissioner of Public Works for the Province ofa@ip for the Year Ending 31December 1880

(Toronto: C Blackett Robinson, 1881):26.

* Indian Office to The Honourable Minister of thedrior Indian Branch, 8 May 1878, (Manitowaning),

“Jail Facilities on Manitoulin Island,” Op. Cit.;éputy Superintendent General of Indian Affairs to

Assistant Commissioner of Crown Lands Aubrey Whit®&jovember 1895, (Ottawa), “Jail Facilities on

Manitoulin Island,” Op. Cit.

% The jail town block consisted of Lots 1 and 2 be horth side of Nelson Street and Lots 1 and then

south side of Wellington Street. Each of the fais lcontained 0.20 acres of land. Although in “18¥8

Ontario Government selected these lots for jaitistouction “[n]Jo sale was made.” Connor to Dr. $cot

Memorandum Re: Jail Site Manitowaning, 5 Septem®&8, “Jail Facilities on Manitoulin Island,” Op.

Cit.; Indian Office Manitowaning to The Honouraltnister of the Interior Indian Branch, 8 May 1878,
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was made, it having been simply reserved for thpgae in question®® Despite the Department
of Indian Affairs’ disavowal of any responsibilifgr the upkeep of the lock-up, and their
insistence that the “lock-up was built by and isolshunder the control” of the Ontario
Government, the circumstance that the “jail in thiige” was “built on Departmental Lots”
allowed the DIA to retain an official interest @peratiorn’® The DIA also controlled other

important sites such as the wharf.

Figure 36: The Wharf was “the Property of the ImdZepartment”

The original Manitowaning Lock-up building contaih&ve cells, one of which has been

reconstructed in the Assiginack Museum as a disphayplete with a prisoner’s bedfrarife.

(Manitowaning), “Jail Facilities on Manitoulin Isid,” Op. Cit.; To Visiting Superintendent of Indian
Affairs JC Phipps, 21 May 1878, “Jail Facilities Eianitoulin Island,” Op. Cit.; Visiting Superinteadt
BW Ross to the Deputy Superintendent General aaimdffairs, 17 October 1895, (Manitowaning), “Jail
Facilities on Manitoulin Island,” Op. Cit.; DepuBuperintendent General of Indian Affairs to Indian
Superintendent BW Ross, 23 October 1895, (Ottatdal, Facilities on Manitoulin Island,” Op. Cit.;
Deputy Superintendent General of Indian Affairg\esistant Commissioner of Crown Lands Aubrey
White, 7 November 1895, (Ottawa), “Jail Facilit@s Manitoulin Island,” Op. Cit.
% Deputy Superintendent General of Indian Affairsrispector of Prisons and Public Charities for @ata
RW Bruce-Smith, 29 September 1905, (Ottawa), ‘Badilities on Manitoulin Island,” Op. Cit.
% Frank Pedley to MP AE Dyment, Memorandum, 31 Ddeam 907, (Ottawa), “Jail Facilities on
Manitoulin Island,” Op. Cit.; Indian Agent RJ Lewis the Secretary of the DIA, 7 September 1920,
(Manitowaning), “Jail Facilities on Manitoulin Iid,” Op. Cit.
37 Adapted fromiThe Manitoulin ExpositorSaturday 27 September 1879, Volume: |, No. 19.
38 Brown, 2006, Op. Cit.:90-91.
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Figure 37: Reconstructed Cell of the Manitowanirgh-up

The lock-up was built of stone, with a shingle roahd a yard delineated by a board
fence®® While the yard of the lock-up structure was fendbe larger piece of land on which it
stood was not, and a fence, well, and pump weremetended in order to allow cultivatiéh.
With appropriate jailkeeping, the site was considestrong, secure, and “large enough for the
requirements of the locality, for a long time tave®™" The keeper of the Manitowaning Lock-up
was granted twenty-five cents per day for the ratiof each prisonéf.

In the first year of its operation, Indian Agentpiis felt that the lock-up had a
“wholesome effect, and greatly tended to checlethi# of liquor consumptiorf® Nonetheless, as

settlement of Manitoulin Island proceeded apaga,dinpted the opening of legally permitted

3 Thirteenth Annual Report of the Inspector of Prdi880,0p. Cit.:119.
40 |hi
Ibid.
“ Ibid.
“2 1bid.
3 Report of the Deputy Superintendent-General ofamdiffairs,1879,0p. Cit.:24.
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liguor establishments for settlers. In Phipps’reation, by 1880, this by-product of settlement
“afforded facilities for intoxicants being obtainbgl Indians; the liquor... usually furnished by
some white man who gives it secretly” to Indianspite prohibitions against it.wWhile twelve
Indians had been arrested for intoxication and cittadto the Manitowaning Lock-up for terms
from five to thirty days, Phipps did not obtain agnvictions against liquor suppliers that y&ar.
The following year, Phipps still maintained thajuor suppliers “generally escape punishment, as
the Indians almost invariably endeavor to shiehili although fourteen “Indians” had been
sentenced to what he considered short terms ihdble-up°

In contrast to its expansive site, the approxinydiek by eight metre area of the original
lock-up building soon became too constraiffeiven though the lock-up was being used to jail
“Indians,” by 1880, the jailkeeper’s family had camndeered part of the cell afédn
contravention of an officer of the Inspector ofderis, the jailkeeper did not keep all items from
the cell area except for the lock-up furnit{itelis family life spilled out of their two rooms it
the lock-up when the quarters meant for femaleopess were not occupi€dA two-storey stone
jailer's home was added to the front of the streein 1882*

Unfortunately, in 1887, the lock-up was still “tomuch mixed up with the domestic
arrangements of the keeper” and a prisoner escépsttmed, because the jailkeeper’s wife
admitted a visitor to the lock-up in the absenchafhusband A subsequent examination by an
officer of the provincial Inspector of Prisons &Public Charities found that, while the

Manitowaning Lock-up did not contain any inmatestiost day, it was dirty, overcrowded, and

2‘5‘ Annual Report of the DIA,880, Op. Cit.:20.

Ibid.
“6 Department of Indian AffairsAnnual Report of the Department of Indian Affadsthe year ended 31
December 1881 Ottawa: Maclean, Roger & Co, 1882):5.
" Brown, 2006, Op. Cit.:90-91.
“8 Thirteenth Annual Report of the Inspector of Prdi880,0p. Cit.:119.
9 1bid:119, 124.
*% bid.
*1 The estimated cost of this addition was $300. tEheer of FJ Sylvester of Parry Sound was accepted
and the construction proceeded under the supedatee of Mr. Gorley, Clerk of Works. Province of
Ontario,Fourteenth Annual Report of the Inspector of Pris&Public Charities for the Province of
Ontario, for the Year Ending 30th September 1§8tronto: C Blackett Robinson, 1882):124; Proeitnd
Ontario,Report of the Commissioner of Public Works forRhavince of Ontario, for the Year Ending 31st
December, 1883 Toronto: C Blackett Robinson, 1883):9; Brownp80Op. Cit.: 90-91.
2 The lock-up keeper's wife was reprimanded and adshed to not have anything to do with the custody
of male prisoners. Province of Ontaridineteenth Annual Report of the Inspector of Prs&rPublic
Charities upon the Common Gaols, Prisons and Redtaries for the Province of Ontario for the Year
Ending 30th September 1886 oronto: Warwick & Sons, 1887):67.
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one room, usually the realm of the jailer, was feised as a makeshift registry offié&ven
with the expansion, the lock-up building was simigyg small to accommodate a dwelling
house*

Although the land upon which the lock-up was bwits larger than that required for the
building, even as the settler population of Manaming grew, the DIA would not sell the land
“at any price” because of its designation for publke as a lock-ui3.In 1905, RW Bruce Smith,
Inspector of Prisons and Public Charities of Ontaapprised the DIA that the lock-up certainly
did not require the entire portion of land allottedt and that an adjacent saw-mill owner offered
to fence the land occupied by the lock-up in exgesior the unused portion of the blo€K he
Department of Indian Affairs responded that if #éméire area was not required, Smith should
provide a plan of the portion that was neededterlbck-up so that the DIA could “make
disposition of the remainder of the Lot, for thebfit of the Indians™ The plan did not proceed
and the Manitowaning Lock-up townplot reservatiemained “Indian Land” under Indian
Affairs’ control.

Instead, Smith proposed that the “vacant and uriyssetl of the lot that, contrary to DIA
ideals, was unfenced and “could not be cultivatbd,made useful through a “lease during
pleasure” to a party who agreed to the conditianh &éhhigh fence completely enclose the entire
lock-up property?® Although the Inspector of Prisons claimed a certajht to propose this
arrangement, on the basis of the lot having besgrved for the lock-up, it “seemed both right
and courteous that the Department of Indian Affairsuld be informed of the propositiofi.The
DIA’s definitive voice in the matter was evident @hSmith asked the Department to “sanction
and approve” the proposal that would result inithgrovement of the lock-up propef®¥in this

case, the DIA did approve Smith’s pl&n.

>3 The Manitowaning Lock-up also lacked a well anactethat had been previously recommended.
Province of OntarioJwenty-First Annual Report of the Inspector of Bnis & Public Charities upon the
Common Gaols, Prisons and Reformatories for thevifoe of Ontario for the Year Ending 30th
5S4eptember 188&Toronto: Warwick & Sons, 1889):76.

Ibid.
5 The Deputy Superintendent General of Indian A$fad Indian Superintendent of Manitowaning BW
Ross, 23 October 1895, (Ottawa), “Jail Facilitiadvanitoulin Island,” Op. Cit.
*% Inspector of Prisons and Public Charities for @otRW Bruce Smith to Secretary of Indian Affaii3 J
McLean, 22 September 1905, (Toronto), “Jail Faesiton Manitoulin Island,” Op. Cit.
" The Deputy Superintendent General of Indian A$fad Inspector of Prisons and Public Charities for
Ontario RW Bruce-Smith, 29 September 1905, (Ottatda)l Facilities on Manitoulin Island,” Op. Cit.
%8 Inspector of Prisons and Public Charities RW Braowth to Deputy Superintendent General of the DIA
Eg Pedley, 8 November 1906, (Ottawa), “Jail Fae#iton Manitoulin Island,” Op. Cit.

Ibid.
%% Ibid.
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As ownership of the land remained within the Deparit of Indian Affairs’
guardianship, requests for purchase continued. @gam, DIA control was an obstacle when, in
1907, all of the unsold Indian lands on Manitousiland were removed from the market for
revaluation “in view of the increased value of theds... in order to obtain the best prices
possible in the interests of the IndiafsThe DIA had been criticized in Parliament for ifaj to
fulfill their guardianship role by selling land dmanitoulin Island at low prices to “very close
friends of the government®In 1912, the Indian Agent at Manitowaning wad &tibt at liberty
to sell lots” in the town of Manitowanirfy.

In this way, as the town of Manitowaning grew aeddome more associated with
emerging settler society than its roots as an adtmative town of the Department of Indian
Affairs, the origins and purposes of the lock-upevebscured. Manitowaning Indian Agent RJ
Lewis was alarmed when he learned that, on 16 Aul®®0, an “Indian who had been arrested
for being intoxicated was taken to Manitowaningtidhe “man in charge of the lock-up there
refused to incarcerate him, and therefore, he hide taken back to the reservel’ewis himself
had been maligned with the accusation, “I refusegict by myself when the information was laid
against this Indian, and that owing to the delayahd several other Indians who were reported to
have been intoxicated have left the reserve, amdahstable has been therefore unable to serve
them with summonse$®Lewis countered with his own report that the indii)al was arrested at
Wikwemikong and, on arrival at the Manitowaning kag, the “keeper refused to incarcerate

the prisoner, as he claimed that it is not an im¢ha and that it belongs to the municipalify.”

61 Acting Deputy Superintendent General to Inspestdtrisons and Public Charities RW Bruce Smith, 13
November 1906, (Ottawa), “Jail Facilities on Maalto Island,” Op. Cit.
2 The Secretary of the DIA responded to one requigstthe information that the coveted land could no
be sold because “all lands on the Manitoulin Islaede some time ago withdrawn from sale” and had “n
since been replaced in the market. “SecretarydibmAffairs to Indian Agent of Manitowaning CLD
Sims, 27 August 1908, (Ottawa), “Jail FacilitiesManitoulin Island,” Op. Cit.; Department of Indian
Affairs, Annual Report of the Department of Indian Affaossthe Year Ended March 31, 190®ttawa:
SE Dawson, 1909):xxxvi.; Secretary JD McLean tddndAgent Sims, 3 May 1907, (Ottawa),
“Manitowaning Agency — Correspondence Reports amtleys Regarding the Sale of Land on Manitoulin
Island (Lists of Unsold Lots By Township, Plans,t®&lmok of Timber Inspector John Fraser of Gore 'Bay,
1896-1916, National Archives of Canada, RG10: Dipent of Indian Affairs, Volume: 2885, File:
180,661-1, Access Code: 90.
83 The Hansard1907: 7747, “Manitowaning Agency — Correspondenepdits and Surveys”, Op. Cit.
6 Assistant Deputy and Secretary of the DIA to Indégent Wm McLeod, 13 August 1912, (Ottawa),
“Manitowaning Agency — Correspondence Reports amgeys”, Op. Cit.
% Indian Agent for Manitowaning RJ Lewis to Secrgtaf Indian Affairs, 7 September 1920,
(Manitowaning), “Jail Facilities on Manitoulin Iid,” Op. Cit.
2j Lewis to Secretary of Indian Affairs, 7 Septemb@P0, “Jail Facilities on Manitoulin Island,” OpitC

Ibid.
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The management of the larger building had beersteared from the Provincial seat in Toronto
to the Municipality of Assiginack The lock-up was in “disgraceful condition... filtljrty
and... in use as a store-house” for papers, bookiscement?®

The Assiginack Municipal Constable in charge oflthek-up appeared to have a pattern
of refusing to “incarcerate Indian prisoners brdughIndian constables®Acting Deputy
Superintendent General JD McLean brought the pnolitethe attention of Ontario Attorney
General RK Rane{.In McLean’s view, it was unreasonable that a présaould be refused
incarceration in the lock-up “on the mere grourdt the is an ‘Indian’ as there is no distinction
between an Indian and any other resident of theifre with respect to criminal offence€.”
McLean’s assertion appears to be more in line thighadministrative expediencies necessary for
continued use of the Manitowaning Lock-up to ineaate “Indians” than any reality of equitable
practice.

The highly centralized Department of Indian Affalad already established their
protocol for this type of challenge. In 1907, thepDty Attorney General of the Province of
Manitoba advanced a claim to DIA reimbursementlier maintenance of an “Indian” in the
Brandon Gaol because the prisoner had been codviciger théndian Act’”® Deputy Minister of
Justice Newcombe explained that there was “no fatiod for such a claim” because the

provinces are charged under the constitution vaghadministration of justice, both civil
and criminal, including the establishment, mainter@aand management of gaols, and
this includes the cost of maintenance of all presseriawfully committed to such prisons.
The fact that the offence is one under the Indiah) ér that the person convicted is an
Indian is immateriaf’

In the context of Manitoulin Island, Deputy Attosn&eneral Edward Bayly concurred that all
jails in Ontario are “common gaols” and the transfethe lock-ups to the Municipalities did not
alter their use for prisoners remanded or commiidegtiem; however, he understood from the

jailkeeper that the

2: Lewis to Secretary of Indian Affairs, 7 Septemb@P20, “Jail Facilities on Manitoulin Island,” OpitC

Ibid.
" bid.
" Acting Deputy Superintendent General of Indiana# JD McLean to Attorney General the Honourable
\A/K Raney, 11 September 1920, (Ottawa), “Jail Réedion Manitoulin Island,” Op. Cit.

Ibid.
'3 Deputy Minister of Justice EL Newcombe to the 8tamy of the DIA, 19 March 1907, (Ottawa),
“Correspondence Regarding the Sale of Intoxicarip,” Cit.
™ bid; Correspondence also appearsiept. of Justice Opinions — Vol. 3,” 1900-1910 tiéaal
Archives of Canada, RG10: Department of Indian ikdfaSeries B-8, Volume: 11195, File: 1, Access
Code: 32.
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only Indian prisoner who had been refused admigan¢he gaol was one who was

brought in by an Indian Constable on a charge iofgbdrunk but who the lockup keeper

said was sober. The Indian Agent was in the villagiethe Constable had not taken the

prisoner to him. Under the circumstances the lodiegper at Manitoulin states that he

considered he was well within his rights and askorgsome authority otherwise as he

might have been liable for an action of false irepniment... the Lockup keeper says that

they had quite a few Indian prisoners in the locthip year and have fed and supplied

them with wood but that he has not received payrferany of this’®
Even the Attorney General’s interest did not resahe deplorable state of the Manitowaning
Lock-up building.

The block was unfenced and desperately in neathmfdvement when the Municipality
requested that the DIA allow them to use it agefer a war memoridf The municipal clerk
wished MP Beniah Bowman to inquire into having ¢tenership of the “old jail” lot on the
corner of Wellington and Nelson Streets transfelmgdeed from Indian Affairs to the
municipality for a new Town Hall and war memorialThe Municipality and Memorial
Committee intended to grade and enclose the landdier to “convert into an attractive spot what
is at present an eyesore” as well as, with thetsfiaf the Women's Institute, cultivate
flowerbeds in the “very stony” grounds that werkentvise unsuitable for cultivatiof The
municipality wanted two lots in the reserved bloo&wever, if they were only able to get one lot,
they insisted that it be the lot where the lockags located since they wanted to erect the War
Memorial on amenable elevated ground in front eflihilding’® The lock-up structure was
“falling into decay as no money” had been spenitmaintenance “for many year®.The

Municipal Council undertook to revitalize the loak-as a working jail and maintain it using

S Deputy Attorney General Edward Bayly to Acting DgpSuperintendent General of Indian Affairs JD
McLean, 19 October 1920, (Toronto), “Jail Facibtien Manitoulin Island,” Op. Cit.
8 Department of Indian Affairs Lands and Timber Bifao Dr. Scott, 5 September 1928, (Ottawa), “Jail
Facilities on Manitoulin Island,” Op. Cit.; DCS MP Beniah Bowman, 7 September 1928, “Jail Facddlitie
on Manitoulin Island,” Op. Cit.
" Bowman informed Deputy Superintendent Generahdidn Affairs Duncan Campbell Scott, “they are
anxious to secure from your Department” ownershie lock-up lands. MP Beniah Bowman to Chief
Clerk and Secretary of Indian Affairs AF MackenZé\pril 1929, (Ottawa), “Jail Facilities on Manitin
Island,” Op. Cit.; MP Beniah Bowman to Deputy Stipendent General of Indian Affairs Scott, 19 Apri
1929, (Ottawa), “Jail Facilities on Manitoulin Isl&” Op. Cit.
8 In more recent years, members of the Ontario Eldttiral Association have tended the flowerbeds of
the Assiginack Museum. Ontario Horticultural Assditn, “2009 Reports of District Directors,”
<<http://www.gardenontario.org/docs/200910AnnualstePart20f5.pdf>>; Clerk of the Municipality of
Assiginack W Beresford Tilston to MP Beniah Bowma#,April 1929, (Manitowaning), “Jail Facilities on
Manitoulin Island,” Op. Cit.
;2 Tilston to Bowman, 17 April 1929, “Jail Facilitie® Manitoulin Island,” Op. Cit.

Ibid.
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Council fund$! They made an offer for the land yet hoped thaDtifecould “see their way to
donate the site” as it would be a large expensa fanall communit§> With the approval of
Deputy Superintendent General Duncan Campbell Stetas proposed that the entire lock-up
block be sold for two hundred twenty dollars, oaeth cash, and the balance with interest at a
rate of six percerit

Under these circumstances, the Department of Indlitairs saw no barrier to “our
disposing of the property” to the municipality yes not able to do so by donation “owing to the
lots being Indian property and not Dominion LantfsMleanwhile, Indian Agent RJ Lewis of
Manitowaning differed with the Department’s willingss to sell the lock-up because he was
under the impression that it would be entirely @rted into a municipal half. The concerned
Indian Agent took exception to the sale becaus®lidueitowaning Lock-up was the “only jail on
the eastern portion of Manitoulin Island” and hadtmuously, “since erected, been in use in
connection with the Indians, of Wikwemikong Reseiffdf the lock-up were closed, Lewis
asserted that it would be “necessary for the Dapart to erect a new lock-up for the Indians as
we will have to have some sort of a jail in theinity to Wikwemikong Reserve on account of
the District Gaol being seventy five miles from \Wimikong.® While Lewis soon learned that
the jail would continue to function, he maintairtbet the Department should confirm this
understanding before proceeding with the &idonetheless, Director of Indian Lands JC
Caldwell wrote to the Clerk of the Municipality as§ for an assurance that the jail would be
retained lest a facility that had “always been usetbnnection with the incarceration of law
breaking Indians” be removed and leave the WikwemikReserve without a neighbouring lock-
up® The Municipality affirmed their promise and, aatiogly, settled the bill with the DIA on
19 September 1978,

:z Tilston to Bowman, 17 April 1929, “Jail Facilitie® Manitoulin Island,” Op. Cit.

Ibid.
8 Director of Indian Lands and Timber to the DepBtyperintendent General, 12 June 1929, (Ottawa),
“Jail Facilities on Manitoulin Island,” Op. Cit.
8 The DIA offer was based on similar lots south efgén Street that sold for $220.00 “on a one-teagh
basis with interest at 6%.” Acting Deputy Supenimdent General to the Honourable Beniah Bowman, MP,
23 April 1929, (Manitowaning), “Jail Facilities dvianitoulin Island,” Op. Cit.; Director of Indian bas
and Timber to the Deputy Superintendent Generaluh2 1929, (Ottawa), “Jail Facilities on Manitauli
Island,” Op. Cit.
8 Indian Agent to the Secretary of Indian Affair§, May 1929, (Manitowaning), “Jail Facilities on
Manitoulin Island,” Op. Cit.
% Ibid.
¥ Ibid.
% Ibid.
8 Director of Indian Lands and Timber Caldwell te @lerk of the Municipality of Assiginack J Beresfo
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It appeared that the overlapping ownership of tlemibwaning Lock-up was finally
legally resolved. The jailkeeper’s dwelling waseed converted into a municipal office and
library in 1945 and the cells were removed asdhétgelf became the Assiginack Museum in
1955 The Assiginack Museum expanded into the dwellm$976% In its current form, the
original lock-up exterior is enclosed in additiogst the walls, one window, the door to the day

room, and a fireplace remaih.

9.2Little Current Lock-up

Set on a lot with an open spaciousness not often seCanadian towns, the lock-up
stands out, or rather sits back, in Little Currdrtie Little Current Lock-up was used as a jail
from the time of its establishment in 1878 until529 From the 1930s until it was officially
closed, its carceral functions coexisted with ofinactions such as an OPP office, a library, and a
meeting place for the local coundiiDespite long years of disuse, it has survivedhasoldest
building in Little Current®

The Little Current Lock-up is very similar in consttion to the original lock-ups at
Manitowaning and Gore Bay; however, it containetl dwo cells within its six by nine metre
structure and the lock-up keeper did not live i@ binilding® Instead, he lived in a house a mere
five yards away and, when prisoners were in thk-lgz, was required to keep a constant gdard.

Most early reports of the Inspector of Prisons tbthre Little Current Lock-up clean and orderly.

Tilson, 22 June 1929, (Ottawa), “Jail FacilitiesManitoulin Island,” Op. Cit.

 Director of Indian Lands and Timber Caldwell taliln Agent RJ Lewis, 20 July 1929, (Ottawa), “Jail
Facilities on Manitoulin Island,” Op. Cit.; Clerk Beresford Tilston to Director of Indian Lands and
Timber JC Caldwell, 19 September 1929, (Manitowg)ifail Facilities on Manitoulin Island,” Op. Cit
1 Brown, 2006, Op. Cit.:90-91.

%2 bid.

% bid.

** |bid:86-87.

% bid.

% Thirteenth Annual Report of the Inspector of Prsdi880, Op. Cit.:120Report of the Commissioner of
Public Works,1880, Op. Cit.:10; Brown, 2006, Op. Cit.:86-87.

" Thirteenth Annual Report of the Inspector of Prdi880, Op. Cit.:120.
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Figure 38: The Little Current Lock-up

Similar to the Manitowaning Lock-up, jail terms ¢dwften be the result of lack of
resources. On 29 August 1888, the “clean and aatfy” Little Current Lock-up held one
woman “in custody for want of sureties” that sheuldokeep the peacé®Matters of law and
liquor were closely entwined on Manitoulin Islanttlavere, frequently, the basis on which
“Indians” were committed to jail. Phipps reportedli882 that “cases of intemperance” had been
common among the young and nineteen individualsblesa jailed for five to twenty days “in
nearly all cases being willing to submit to impriseent rather than divulge the name of the
person who furnished the liquot> While nineteen people received jail terms, onlg éine was

levied1®

% Province of Ontariofwenty-first Annual Report of the Inspector of Bris & Public Charities for the
Province of Ontario, for the Year Ending™38eptember 188§Toronto: Warwick & Sons, 1889):76.
% Department of Indian AffairsAnnual Report of the Department of Indian Affagsthe Year Ended 31
lDooecember, 188Rart 1, (Ottawa: Maclean, Roger & Co., 1883):4.

Ibid.
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Commitments for Drunkenness as Percentage of Total
Commitments by Year
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Figure 39: The Offence of Drunkenness as PercemBigetal Commitments to the Provincial
Manitoulin Lock-ups™

In 1888, William Gibbon, Reeve of Howland, gave wimglian Affairs considered a
“greatly exaggerated” account of a Chief of thel@ucCreek (Aundeck Omni Kaning) Band
found “lying on the road drunk and in a frozen dtind.”** Despite paltry progress in
ascertaining who had supplied the liquor, IndiaredtgPhipps secured “great promises of
amendment” from the injured mati.Although Phipps believed that the man did notaieffrom
the use of intoxicants, he hesitated in reporting to the DIA because he had been very helpful

in a recent case of serious crime where he “assehthé Band and after a hasty investigation

191 See Appendix C; Annual Reports of the InspectdPrisons and Public Charities upon the Common
Gaols, Prisons and Reformatories of the Provine@rdério, 1885-1888, 1890-1898; Annual Reports of
the Inspector of Prisons and Public Charitiesier Rrovince of Ontario, 1889; Annual Reports of the
Inspector of Prisons and Reformatories of the Pra#viof Ontario, 1899-1905; Annual Reports of the
Inspector of Prisons and Public Charities uponGbmmon Gaols of the Province of Ontario, 1906-1908;
Annual Report of the Inspector of Prisons and Rubharities upon the Prisons and Reformatoriebef t
Province of Ontario, 1909-1923, 1925; Annual Repgan the Prisons and Reformatories the Ontario
Board of Parole and the Commissioner of Extra-mbraployment of the Province of Ontario, 1924.
192 Howland Reeve William Gibbon to JC Phipps, 23 Ji8@8, (Little Current), “Manitowaning Agency —
Correspondence Regarding the Misconduct of Chiafijl Withheld] of the Sucker Creek Band,” 1888-
1890, National Archives of Canada, RG10: Departroéiidian Affairs, Volume: 2427, File: 88,576,
Access Code: 90; Indian Office to the Superinteh@eneral of Indian Affairs, 13 February 1888,
(Manitowaning), “Correspondence Regarding the Mistwt,” Op. Cit.
193 3C Phipps to the Honourable, 26 December 1888ni(Maaning), “Correspondence Regarding the
Misconduct,” Op. Cit.
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arrested all those upon whom suspicion seemedt@nel took them to Little Current where they
were handed over to the authorities — had he nue tlus there was nothing to prevent their
escape.” Phipps advocated for admonishing the man andaring him that future offences
would result in the removal of the Department’sogatition of his role as Chiéf? Unfortunately,
the Chief was confined to the Little Current Logkawhen he was found to be intoxicated on
Dominion Day 1889 Phipps then recommended that the Chief be rembeedhis leadership
role because his example was “injurious” to “otlmelians” and conformity to sobriety did not
seem likely*”” The Department of Indian Affairs approved Phipesiommendatio® Although
the Chief was legitimately elected by his band,Diepartment of Indian Affairs’ estimation of

his positive or negative influence on assimilatveninal law was a pivotal factor in their

recognition of his position.

9.3 Providence Bay Lock-up

The Providence Bay Lock-up, a very small buildimgvirented out to tourists, is not one
of the major provincial lock-ups. In its phase a® @f Sullivan’s Cottages, its two cells have
been remodeled into a bedrodtA plaque by the door of the cottage jail statest ih was
constructed in 1912° The Department of Public Works reports that a fiuedred dollar grant
was made to a Lock-up in Providence Bay betweer? H6l 31 October 1911 and no funds were
allocated to it in the following yedt: The Providence Bay Jail is not included in thé¢istias of
the annual Inspector of Prisons reports on therotheee Manitoulin Island lock-ups?

Nonetheless, a constable was stationed at ProwdBayg:*® The lock-up was likely used as an

104 3C Phipps to Superintendent of Indian AffairsNatch 1889, (Manitowaning), “Correspondence
Regarding the Misconduct,” Op. Cit.
195 |pid,
198 3C Phipps to Deputy Superintendent General oamdiffairs, L Vankoughnet,10 July 1889,
%Ianitowaning), “Correspondence Regarding the Misktwt,” Op. Cit.

Ibid.
1% t5 Indian Superintendent Phipps, 22 July 1890 t&pondence Regarding the Misconduct,” Op. Cit.
199 Brown, 2006, Op. Cit.:96-98.
19 pid.
1 Province of OntarioReport of the Minister of Public Works for the Firme of Ontario for the Year
Ending 3% October 1912Table No. 2, (Toronto: LK Cameron, 1913):124.
Y2 province of OntarioForty-Seventh Annual Report of the Inspector oféts and Public Charities upon
the Prisons and Reformatories of the Province afa@m for the Year Ending 310ctober 1914,
(Toronto: LK Cameron, 1915):123.
13 Brown, 2006, Op. Cit.:96-98.
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overnight place of confinement. By the late 1930®as no longer in usgé’

9.4 Gore Bay Lockup, District Jail, and Courthouse

Figure 40: Pleas for a Stipendiary Magistrate
for Manitoulin Settlers®

In the autumn of 1879, as construction on the Gamg Lock-up neared completion,
Manitoulin Island was in an awkward judicial phasenically, with growing settlements such as

Gore Bay, where seventeen other town buildings weeeted in the 1879 construction season,

124 Brown, 2006, Op. Cit.:96-98.
115 Adapted froniThe Manitoulin Expositorl5 November 1879, Op. CiThe Manitoulin Expositor8
November 1879, Volume: 1, No. Zbhe Manitoulin Expositor27 September 1879, Op. Cithe
Manitoulin Expositor 13 September 1879, Op. Cit.
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the area was under-serviced in the administratigastice!*® While the lock-ups were put to use
because most “Indian” infractions could be trietbtlgh Indian Affairs, and provincial officials
held limited judicial powers, Sault Ste. Marie wstdl the designated District Gaol to which
Manitoulin Island settlers would be sent. Therefalespite the presence of lock-ups, settler
communities advocated for better access to the rastmation of justice. TheManitoulin
Expositorand other local papers in the region took up dhisse. In addition to the summary
convictions that already took place in the IndiageAt’s office, Division Courts were added to
the administrative judicial quiver of settlers omhtoulin Island.

Figure 41: Division Courts of Manitoulin Islatd

116 Shelley J PeareExploring Manitoulin 3¢ edition, (Toronto: University of Toronto Press03)91-92.
17 padapted from “Division Courts,Manitoulin Expositor 23 October 1886, Manitowaning, Volume: Il
No. 3;Manitoulin Expositoy 30 January 1886, Manitowaning, Volume: Il, No. 37
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Figure 42: Number of Prisoners Committed by Yeaviemitoulin Provincial Lock-ups®

18 The Sessional Papers of the Province of Ontariead@onsistently report statistics for all of fears
in which these jails were in operation. Althouglvggmment reports can be somewhat variable in vghat i
published year-to-year, part of the reason thabee Bay Jail reports continued until its closurhile
the lock-ups did not, is that it became a Dis@eiol while they were turned over to the municipedit
Annual Reports of the Inspector of Asylums, Prisand Public Charities for the Province of Ontario,
1879-1880; Annual Reports of the Inspector of Prssand Public Charities upon the Common Gaols,
Prisons and Reformatories of the Province of Ootd883-1888, 1890-1898; Annual Reports of the
Inspector of Prisons and Public Charities for the/iace of Ontario, 1881-1882, 1889; Annual Repofts
the Inspector of Prisons and Reformatories of ttogiRce of Ontario, 1899-1905; Annual Reports @& th
Inspector of Prisons and Public Charities uponGbmmon Gaols of the Province of Ontario, 1906-1908;
Annual Report of the Inspector of Prisons and Rubharities upon the Prisons and Reformatoriebef t
Province of Ontario, 1909-1923, 1925-1935; Annugp&tt upon the Prisons and Reformatories the
Ontario Board of Parole and the Commissioner ofd&rtural Employment of the Province of Ontario,
1924; Annual Reports upon the Prisons and Refommestof the Province of Ontario, 1936-1945.
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In 1889, a courthouse and registry office were dddehe Gore Bay Lock-up and the
assemblage was in operation as the judicial adtratige seat of the District of Manitoulif?
The increase in convictions that coincided withsthadditions required tidanitoulin Expositoy

now operating in Little Current instead of Manitavirgg, to publish a full-page suppleméfit.

Figure 43: The Administration of Justice at the i@worof Dawson and Phipps Strééts

119 The contract awarded to George Ball of Barrie 8dune 1889 was valued at $5680. Province of
Ontario, “Statements of the Accountant and Law IG1drReport of the Commissioner of Public Works for
the Province of Ontario for the Year Ending'@lecember 1889 Toronto: Warwick & Sons, 1890):10,
42; Inspector of Legal Office§ixth Annual Report of the Inspector of Legal @Hi¢Toronto: Warwick &
Sons, 1889):4; Brown, 2006, Op. Cit.:31-33.
120 g pplement to The Manitoulin ExposjtSaturday 4 January 1890, Little Current.
121 Adapted from “Manitowaning — Correspondence fr@Rhipps Concerning Squatters in Gordon
Township and the Survey of the Townplot of Gore Ba$75-1876, National Archives of Canada, RG10:
Department of Indian Affairs, Volume: 1940, Fil@23, Access Code: 90.
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The courthouse was a gabled two-storey stone gildi The Crown Attorney’s residence was
beside the courthous€.The “Canadian plan” Gore Bay Jail comprised a starey jailkeeper’s
house attached to a jail building with ground-floefls for men and second-floor cells for

women!?*

Figure 44: The Gore Bay Registry Office, Jail, @wlirthouse, 1907

Manitoulin settler communities appealed to the falgovernment to address criminal
matters and Manitoulin Island Juries turned th&égrdion to the issue of the intoxicant trade. A
1902 sitting of the Grand Jury congratulated tliggithat law and order were “fairly well
maintained in the District, considering the graatidvantage under which [they] labor[ed] in the
presence of such a large Indian populatiGhAlthough the Gore Bay Jail was clean, it was
poorly ventilated and equippéd.In their opinion, incarceration in the jail forrfylength of
time” would cause inconvenience to the jailkeepet ‘@erious injury” to the health of
prisoners?® A new jail and keeper’s residence was neédfetihe Grand Jury expressed regret
that the “selling of liquor is so prevalent betwemprincipled white men and Indians” and
proposed that the Dominion Government addresgthislem by partially funding a constable

“especially charged with this duty” because if “thdian is to be saved from the curse of

122 Brown, 2006, Op. Cit.:31-33.
123 |bid.
24 1bid.
125 photograph by author of display in Gore Bay Museum
126 «presentment of Grand Jury — Court of GeneraliSesgsDistrict of Manitoulin,” Foreman Robt
;I'zr;orburn to Judge McCallum, June 1902, Gore Bégnitoulin Reformer6 June 1902.

Ibid.
128 |pid.
129 |bid.
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drunkenness and from utter demoralization, lawsishoe vigorously enforced® The two-
storey Gore Bay Jail certainly had larger factitigith which to address the concerns of the
Grand Jury than the Manitowaning or Little Curriaak-ups.

Despite the outspoken diligence of the Grand Jhweypverall provincially-reported
numbers of commitments to the Gore Bay Jail terukteelatively low until the Manitowaning
and Little Current lock-ups begin to deterioraten@Brown found that one hundred ten persons
were placed in the Gore Bay cells in 1930Viore than ninety of these committals were for
“drunk and disorderly** Statistics published by the Inspector of Prisarns Reformatories are
much lower: in the year ending 30 September 19%teen prisoners, in the year ending 31
October 1911, fifteen prisoners.Archival records are apt to be incomplete and guwvent
reporting of records can be inconsistent; howeber answer to this particular incongruity may
be found in the spatial organization and represiens of the Gore Bay Jail itself.

Immediately beyond the ground floor entrance tojdlilkeeper’s section of the Gore Bay
Jail lies a small intermediate section with twosel'he remaining four cells for male prisoners
lie beyond a heavy door. The two cells, physicalgser to the settler jailer and his family, may
have housed provincially-reported settler prisonehde the set of four cells housed “Indian”
inmates. In his first report, the Ontario InspeabPrisons made a point of instructing county
councils that incarceration was an “important brant the science of government” in which
classification was needed and the “indiscriminateing” of inmates was an “evil that no
civilized community should toleraté® While, especially in larger institutions, inmateght be
classified according to the type or severity ofitldfence, in the small gaols of the counties to
which the Inspector referred, indigenous and sepidpulations were the predominant socio-legal
categories. The racialized segregation of inmates gwen scientific weight through calculation
since legislation created additional categoriesrohe and punishment for “Indians” and “non-
treaty Indians.” Despite the prevalence of lock-opsManitoulin Island, the scrutinizing eye of

the law was preoccupied with this criminalized gehous class rather that any widespread crime

130 «presentment of Grand Juryanitoulin Reformer6 June 1902, Op. Cit.
131 Brown, 2006, Op. Cit.:31-33.
32 |pid.
133 Province of OntarioForty-Second Annual Report of the Inspector of dtrsand Public Charities upon
the Prisons and Reformatories of the Province aa@o for the Year Ending 30th September 1909,
(Toronto: LK Cameron, 1910); Province of Ontaforty-Third Annual Report of the Inspector of Priso
and Public Charities upon the Prisons and Reformeasoof the Province of Ontario for the Year Ending
30th September191QToronto: LK Cameron, 1911).
134 Province of OntarioFirst Annual Report of the Inspector of Asylumssés, &c., for Ontario, for the
Year Ending 30th September, 18@3ronto: Hunter, Rose & Co., 1869):2.
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spree among the settler population.

Figure 45: The Spatial Organization of the Gore Bayl

(Top Left) Two cells near the jailkeeper’s areagti® Heavy door, (Lower Left) Four cell area wjgtisoners’ table

A 1903 sitting of the Court of General Sessiongifier Manitoulin District opened with
Crown Attorney Murray’s congratulations that therere no criminal proceedings to bring before
the court:® Despite its gentle workload, the sitting had tketplace in order that a Grand Jury be

135 The one prosecution that occurred since the itisigshad been dispensed of through the Court of
Assizes. “The District Court — No Criminal Case$he Judge’s Address to the Grand Julgnitoulin
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maintained in the District. In his address to thari Jury, Judge McCallum observed that
Manitoulin was “settled by a respectable classenfite.*** McCallum reminded the Grand Jury
of their wide investigative powers and investedriheith the responsibility of preventing
crime®” The 1903 Grand Jury also monitored the Gore Bayridi Jail and found the small
building clean yet inadequat® The Grand Jury found it deplorable that there av&secessity”
to imprison “insane persons” in jails, especiallyen the Gore Bay lock-up presented “close
quarters and lack of proper accommodation and d¢ppities for receiving fresh air and
exercise,” conditions that made a “lengthy confieetrinjurious and oppressivE® They agreed
that a new jail with a jailkeeper’s residence wasded:”

An individual of the West Bay Band (M'Chigeeng EilMation) was thought to be
displaying symptoms of insanity in October 186He was taken to Gore Bay and “lodged or
rather held over” until he could be seen by thédedWlagistraté:? The individual was released
after a “medical man” of Gore Bay examined him dedlared that “there was nothing wrong
with the Indian.** During the next week, the individual “cut up arehlved very badly on the
reservation.”* When he was once again arrested, he was takenianl Agent Thorburn at Gore
Bay who sentenced him to thirty days in jail andesed the Indian Constable to transport him to
the Manitowaning Lock-up® The West Bay individual had only been in the logkfor a few
days when Jailkeeper Samuel Walker and the Prali@unstable were both required to attend
to him*® It was Walker who referred the matter to the Crétorney at Gore Bay. The Crown
Attorney ordered two medical doctors to examineitigrisoned man. The West Bay man was
declared insane, taken to Mimico Asylum by the Dadon Constable, and maintained there by
the funds of the West Bay Band until his death 8pring**’ Although Deputy Minister of

Justice Newcombe did not hold Indian Affairs “ldgaksponsible” for the West Bay man’s

Reformer 22 October 1903, Gore Bay, Volume: 2, No. 25.
%8 bid.
¥ 1bid.
138 “presentment of Grand Jury,” to Justice McCallianitoulin Reformer29 October 1903, Gore Bay,
Volume: 2, No. 26.
%9 bid.
149 bid.
141 Jailer Samuel Walker to Secretary of the DIA JOLbnN, 19 August 1908 (Manitowaning), “Dept. of
Justice Opinions — Vol. 3,” 1900-1910, Op. Cit.
12 pid.
3 bid.
1 1bid.
% |bid.
4% 1bid.
7 bid.
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account of $14.40, for a total of thirty-six dapstihe Manitowaning Lock-up, he presented the
DIA with the choice of assuming this cost in thensaway that they had dispensed the cost of the
asylum!*®

The Grand Jury occasionally dealt with actual caseslving “Indians” as when the Court
of Assizes in Gore Bay returned a “true bill” agdia defendant versus “an Indian woman, in
which the jury returned a verdict of not guilt}}®The Courthouse at Gore Bay is still in

operation.

9.5Peroratio: Jailhouse Palimpsests

Figure 46: Curatorial Clues to the Uses of the ag Jail

Although the Gore Bay Museum is not presenteddefanct “Indian jail,” material
elements of the building give silent testimonyhe persons it once contained. Most bluntly, the

prisoners’ dining table is inscribed with the megsaof those who last sat arountfit.

148 \Walker to McLean, 19 August 1908, “Dept. of Just@pinions — Vol. 3,” Op. Cit.; Deputy Minister of
Justice Newcombe to Secretary of the DIA JD McLe&®§eptember 1908, (Ottawa), “Dept. of Justice
Opinions — Vol. 3,” 1900-1910, Op. Cit.
149 The Recorder22 July 1909, Gore Bay.
150 Brown, 2006, Op. Cit.:31-33.
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Figure 47: Gore Bay Prisoners’ Table PalimpSést

Ultimately, as transportation infrastructure impedwand police cells replaced
government lock-ups, the Gore Bay Jail was deemeazbaolete and unnecessarily expensive
facility.’> The Gore Bay Jail was closed on 31 December 18d&adbury was formally made

the seat of the Gaol for the Provisional DistricManitoulin.*® Quarters for the RCMP

151 An image of the prisoners’ table also appearsrowB, 2006, Op. Cit.:32.
152 Deputy Attorney-General CF Magone to Deputy Mieisif Citizenship and Immigration Laval Fortier,
11 June 1952, (Toronto), “Jail Facilities on Maualio Island,” Op. Cit.
133 Deputy Attorney-General of Ontario CL Snyder tdiém Agent CR Johnston, 24 November 1944,
(Toronto), “Manitoulin Island District Office — Matoulin Island Agency — Law Enforcement — Intoxitan
— Includes general correspondence re justice adtration (court costs, returns of convictions,)étc.
National Archives of Canada, RG10: Department dfdn Affairs, Volume: 12686, Series C-V-26, File:
[19]/18-6, Part 1, Access Code: 32; Acting Diredtmindian Agent CR Johnston, 30 November 1944,
(Manitowaning), “Manitoulin Island Agency — Inclusi&eneral Correspondence,” Op. Cit.
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detachment at Manitowaning were completed in 764Regional Supervisor of Indian Agencies
F Matters’ concerns about the upkeep and geogralptiistribution of court and jail facilities on
Manitoulin Island were passed on to the Deputy riéy General of Ontario in June 1952.
Deputy Attorney General FC Magone replied that e Ineen prompted to inspect Manitoulin
Island in the previous year “after having receinednerous reports from the Crown Attorney,
Magistrate, Provincial Police and othef®Magone had been unsuccessful in his persistent
efforts to reinstate three provincial lock-ups iffiedent locations on Manitoulin Islarid’
Therefore, Matters was informed that, for the pagsoof Indian Affairs, he was to look to the
two cells of the “modern and well equipped” new &Biay Municipal Building and anticipate
the implementation of a plan to purchase a buildionga Provincial Police Station with cells in
Little Current>®

The importance of the provincial Manitoulin Islalodk-ups is evident in the landscape;
however, as this chapter makes clear, their relakips to indigenous imprisonment have been
largely covered by changing governmental and Iggéaddictions. Although surrounded by town
buildings, these important nineteenth-century lapkstructures maintain their tenacious
presence. Where it is possible to visit these gkl with the guidance of archival sources
situated within the legal historical geographied/ainitoulin Island, assimilation through

incarceration can be read through palimpsestssbbincal use and curatorial representation.

154 Annual Report of the DIA948, Op. Cit.: 223Annual Report of the DLAL949, Op. Cit.: 205.
155 For Secretary to Regional Supervisor of Indianrkies F Matters, 18 June 1952, “Jail Facilities on
Manitoulin Island,” Op. Cit.
156 Deputy Attorney-General CF Magone to Deputy Mieisif Citizenship and Immigration Laval Fortier,
11517 June 1952, (Toronto), “Jail Facilities on Manlto Island,” Op. Cit.

Ibid.
18 For Secretary to Matters, 18 June 1952, “Jailli@si on Manitoulin Island,” Op. Cit.; Magone to
Fortier, 11 June 1952, “Jail Facilities on Manitoukland,” Op. Cit.
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Chapter 10

Relocating Incarceration: Material Geographies of distice

Historical-cultural geographers have long beenhatm“read the landscapéThe
material elements of landscape are signs of hoeeplaave been used; however, as Brian
Osborne cautions, “places are constituted by niwre materiality.® Geographic cyphers lead to
stories. Through the everyday practices, practiealiand absurdities of life, abstract space
becomes “a social and psychic geographytie glimpse of an institution conjures thoughts of
standardization, depersonalization, and legitinmzrathrough governmental regulation. Jails and
prisons are odd places where legal super-structatide with overtones of social chaos. It is
this uncomfortable confluence that binds carcendliadigenous historical geographies.
Indigenous peoples are the First Nations to inhabiitory now claimed by the Canadian state.
More profound than the vital importance of precedeis being of the land: created as part of its
whole. Indigenous geographies recognize that f@dislocation from “ethnogeographies...
erodes the material and spiritual connectednepsayles.” Carceral geographies look to the
manipulation of space in order to effect psychatabcontrol. What then, does it mean when
indigenous peoples are dislocated, and then reldc&bm the lands to which they belong?
Tracking the material elements of three landscapésrther indigenous relocation uncovers
astounding contradictions and connections thatatdihow Aboriginal peoples came to be so

vastly over-represented in Canada'’s prisons.

10.1Sudbury District Gaol

Although Manitoulin Island ceased to have its owstiict Gaol by 1945, the
administration of justice continued with Indian Ageworking in conjunction with Dominion

Constables, Provincial Constables, and police maggs® Indian Agent CR Johnston and Police

! Ed. DW Meinig, The Interpretation of Ordinary Landscapes: GeogtiaphEssays(New York: Oxford
University Press, 1979).
2 Brian S Osborne, “Landscapes, Memory, Monumeni$,Gommemoration: Putting Identity in Its
Place,” Commissioned by the Department of Canaldenitage for the Ethnocultural, Racial, Religious,
éiﬂd Linguistic Diversity and Identity Seminar, Ha%, 1-2 November 2001:5.

Ibid.
* Ibid:6.
® “Manitoulin Island District Office — Manitoulin land Agency — Law Enforcement — Intoxicants —
Includes general correspondence re justice admatitst (court costs, returns of convictions, €tc.),
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Magistrate WJ Golden were in frequent corresponeléit some cases, RCMP officer FG
Truscott acted as prosecutor in cases before tharimgent’ It was, nonetheless, a complication
to Indian Affairs that convicted prisoners had &édonveyed by the RCMP to Sudbury District
Gaol®

The geographical challenge of removal to the Sud@aol was increased by the reality
that many “Indians” sent to the Gaol lacked mogithin the legal structure of tHadian Act
which developed alongside Indian lock-ups, hadidnd” possessed more material resources,
most would be able to answer their convictions @yipg a fine rather than receiving jail time in
default. Where lock-ups faded away in favour ofrsistay town police cells, Indian Affairs was
in a quandary: in their material poverty, the véndians” they sent to gaol could become
stranded outside of their Indian Agents’ geograghpurview. Since the Sudbury District Gaol
did not provide transportation home for dischargesioners, Indian Affairs had to concede that
“in cases of dire necessity” they would send adgpantation warrant for railway fare to the
Sudbury Gaol Governor so that prisoners could heaetheir way to Manitoulin Islartd.

Paid employment was available off Manitoulin Isla distance from the Indian Agent
could be to the advantage of “Indians” who coultlaféord fines levied against them. When two
men from Wikwemikong were convicted under the ligpoovisions of théndian Actand
sentenced to fines of ten dollars and costs odags in jail, they took evasive actidhThe
General Manager of the JJ McFadden Lumber Compaatewo Johnston from Blind River,
Ontario, to tell him that the men were working foem as river drivers on the Mississaga RivVer.

The men had divulged that they might be forcecetarn to Manitoulin because they were

National Archives of Canada, RG10: Department dfdn Affairs, Volume: 12686, Series C-V-26, File:
[19]/18-6, Part 1, Access Code: 32.
° Ibid.
" JA Kinney KC to [name withheld], 14 September 19@%ore Bay), “Manitoulin Island District Office —
Manitoulin Island Agency — Law Enforcement — Intzaats,” 1946-1949, National Archives of Canada,
RG10: Department of Indian Affairs, Volume: 1268&gries C-V-26, File: [19]/18-6, Part 2, Access Code
32.
8 Indian Agent CR Johnston to the Indian AffairsiBria, 15 March 1947, (Manitowaning), “Manitoulin
Island Agency — Includes General Corresponden@gp,Cit.
° Indian Agent CR Johnston to Sudbury District Golvernor, 25 March 1947, (Manitowaning),
“Manitoulin Island Agency — Law Enforcement,” Opit.CJohnston to the Indian Affairs Branch, 15
March 1947, “Manitoulin Island Agency — Law Enfoneent,” Op. Cit.
1% |ndian Agent CR Johnston to Police Magistrate V@lHién, 23 May 1946, (Manitowaning), “Manitoulin
Island Agency — Includes General Correspondencp,Clt.
1 General Manager of the JJ McFadden Lumber Co Eiirtiv Indian Agent CR Johnston, 9 May 1946,
(Blind River, Ontario), “Manitoulin Island Agencylacludes General Correspondence,” Op. Cit.
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“liable” to the Indian Agent for fines of $13.00ci$12.90% The men’s skills were valuable
enough to the lumber company to forward a chequ#$26.90 to the Indian Agent even though
they had not yet earned the full amotint.

A Manitoulin Island Indian Constable felt that histhority was derided when he
attended a wedding dance in 1944t the dance, the constable was informed thatobrlee
guests had a bottle of liquor in his pockeThe constable informed Indian Agent Johnston,

| at once went to take it away from him. But thétleowas filled with tea, and had
purposely prepared the same, for me to take notitte And when it was found that was
only tea, the laugh was on me by some of the crewdhink, Tea is alone enough
evidence that he was drunk...no doubt drunk, | csaiéll him. and this contents of tea
might have been mixed with some intoxicants asrefjlidian ActSection 2 subsection
‘f And at the same time against Section 106 ofltician Act. As this was done in
contempt with my work®

The man with the tea was not the only person whaindian Constable thought was drunk. The
sister of the groom was “very surprised” when thdidn Constable delivered a summons to her
husband! The sister conceded that her husband “was drirkilittje bit” and did not “see why
he should be taken into custody” as he had not dagthing wrondg® The woman was extremely
worried about the possibility of a jail term becatisere was a great deal of work to be done in
caring for their livestock, she was nearing the eha pregnancy, they had no money, and their
supplies of food and firewood were depletéMoreover, the woman was already caring for a
two-year-old and a three-year old and a “persondas't let the babies go hungry and cafdl.”
The woman pledged that her husband would comply thie summons and attend the Indian
Agent’s office the next day and pleaded, “I wanasi you to let him go freé”Regrettably,
when, within the group appearing after the dariogas the husband’s turn before the Indian

Agent, Johnston did not find him crediffe.

12 General Manager of the JJ McFadden Lumber Co Eiirtiv Indian Agent CR Johnston, 9 May 1946,
gaBIind River, Ontario), “Manitoulin Island Agencylaw Enforcement,” Op. Cit.
Ibid.
4 [Indian Constable] to Indian Agent CR JohnstonJafduary 1947, (Wikwemikong), “Manitoulin Island
Agency — Law Enforcement,” Op. Cit.
> bid.
% bid.
" to Indian Agent, 17 January 1947, (Wikwemikongjahitoulin Island Agency — Law Enforcement,”
Op. Cit.
% bid.
9 bid.
2% |bid.
! bid.
22 t0 Dr, 24 January 1947, (Wikwemikong), “Manitoulland Agency — Law Enforcement,” Op. Cit.
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Apparently, the couple’s pleas of innocence weaireg the wife’'s desire to keep the
man out of jail because all were fined ten dolkmd costs or ten days in gaol; however, he alone
was remanded for a we&kWhen she learned of this, the woman travelled tindte winter
weather to Manitowaning to see the Indian Agéshe then became ill and asked the
Manitowaning doctor to help hétDr. Simpson intervened and asked that the marviea gime
to pay the finé® Of the nine individuals tried on the same dayififiractions against the liquor
provisions of théndian Act only the man with the bottle of tea in his pockets not
convicted?’ Presumably, he was the one person who could phatevhat he was drinking at the
wedding dance was not liquor. Cases brought um#dndian Actusually resulted in
convictions®

Manitoulin Crown Attorney JA Kinney was not partiatly sensitive when he received
another woman’s letter of complaint while the Prai@l Constable was on holiday; however, he
discerned that the “proper thing to do” was todagharge of assault against the woman'’s
husband? Unfortunately, Kinney also wrote to the husbantifyimg him,

| have a complaint from your wife about you beatsy up. The Provincial Police is
away at present and | think possibly the matterstand till the Police returns to make
his investigation. However, | desire you to undamstthat this complaint has been made
and if from now on you assault or beat your wifel yoay get less consideration from the
Court when the matter is disposed of. | want yourtderstand that you must keep your
hands off her from now on. If you have any compgkato make, you make them to the
Police and not take the law into your own haifds.

Kinney was initially unsure of the woman'’s states lye gathered more information and prepared
paperwork before he again wrote to the woman witther instructions later that d&yThe
Police Court was meeting at Manitowaning Orangd blalk5 September and he had decided to

attempt to dispose of the case thérehe woman was directed to take a document of finédion

% to Dr. 24 January 1947, (Wikwemikong), “Manitoulland Agency — Law Enforcement,” Op. Cit.;
Izgformations, “Manitoulin Island Agency — Law Enéement,” Op. Cit.

Ibid.
% |bid.
% Note on envelope to Dr. Simpson in Manitowanirgahitoulin Island Agency — Law Enforcement,”
Op. Cit.
2" Informations, “Manitoulin Island Agency — Law Ené@ment,” Op. Cit.
28 See Appendix D.
29 JA Kinney KC to [name withheld], 14 September 194&ore Bay), “Manitoulin Island Agency —
Includes General Correspondence,” Op. Cit.
%0 Ibid.
*! bid.
*2 Ibid.
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to the Justice of the Peace at Manitowaning sositetcould swear to it by oathlf the alleged
assault occurred on-reserve, the Indian Agent waskdthe Indian Constable to serve
summonses; however, if the offence occurred in tdta “Local Constable” would be us&d.
The woman was warned that if she was a “treatyalnidshe had “better go and see” the Indian
Agent before attempting to contact any other Jasifcthe Peac€.Kinney offered his help to the
woman in getting any potential witnesses to testif¢ourt and was willing to offer summonses
for their appearance even though his general laekgagement with “Indian” cases seeps
through his tone in telling her

Give me your first name ‘Mary’ or ‘Agnes’ or whatit is when you write me and tell
me the date if there was more than one fight anichéehave the full particulars of the
trouble but never mind writing me all about youralife’s troubles. | do not want to
hear that. | just want to know what happened whenglaim he assaulted and hit you
occasioning actual bodily harih.

Kinney was willing to help, albeit reluctantly, éncase that he clearly would normally perceive as
beyond the pale of his practice.
In 1945, a “young man” from Manitoulin Island wascased of murdering his fath&r.
Indian Agent CR Johnston informed the Indian ABdranch that the accused man was a former
student of the Residential School in Chapleau, @ntindian Agent Johnston only inquired
about securing legal counsel for the young mam affgeliminary hearing before Magistrate WJ
Golden in the Municipal Hall of Sheguiandah restiirecommittal for trial in a higher coutt.
Although Crown Attorney JA Kinney was an early noation of Indian Affairs for
defense counsel in the young man’s case, Johnsiodexed whether Kinney's prosecutorial
position made him ineligible for the jdbSubsequently, Johnston informed Indian Affairg tha

Kinney agreed that he could not act as lead defendde would be assisting Sudbury Crown

¥ Kinney to [name withheld], 14 September 1945, “Mulin Island Agency — Includes General
Correspondence,” Op. Cit.
** Ibid.
*® Ibid.
*® Ibid.
3" Indian Agent CR Johnston to Indian Affairs Bran88,August 1945, (Manitowaning), “Manitoulin
Island Agency — Includes General Correspondencp,'@l.; Indian Agent CR Johnston to Indian Affairs
Branch, 2 November 1945, (Manitowaning), “Manitouléland Agency — Includes General
Correspondence,” Op. Cit.
38 Johnston to Indian Affairs Branch, 2 November 19anitoulin Island Agency — Includes General
Correspondence,” Op. Cit.
39 Johnston to Indian Affairs Branch, 30 August 1948anitoulin Island Agency — Includes General
Correspondence,” Op. Cit.
“0'Indian Agent to JA Kinney KC, 25 September 194Baifitowaning), “Manitoulin Island Agency —
Includes General Correspondence,” Op. Cit.
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Attorney ED Wilkin with his casé& Since Kinney and Police Magistrate Golden were ¢indy
qualified men” on the Island, James Cooper of Sndinas engaged as counsel for the accused
young marf? In another case, Indian Affairs declined to previunsel to a member of the
Manitoulin Island Unceded Band even though the Baadncil resolved that counsel should be
requested and a candidate was already nomifiaTée preliminary charge against that man was
murder; however, the charge had been reduced telamayhter in a Magistrate’s hearing in
Wikwemikong The Department of Indian Affairs was only obligate hire counsel in murder
cases.

In the murder case, although the Gore Bay Jailrbeently closed and the accused young
man was being held in the Sudbury District Gadd,ttfal itself could still be held at the Gore
Bay Courthousé&’ Johnston recounted, according to the accused’stestimony, and that of the

two Indians living with him, he had not slept wilt several weeks, and he immediately
went home and slept after shooting his father, wiiany opinion is not the actions of a
person with normal mentality. Mr. J.M. Cooper, dtight, put up a very good defence,
and Dr. McLarty, a mental expert from Toronto, pvonced him a mental case, while
Dr. Tennant also of Toronto pronounced him notmesalthough it appeared to me he
admitted that he would consider it a form of insahiad [the accused] been a
whiteman?®

When the murder trial resulted in a conviction,iémdAgent Johnston furnished Indian Affairs
with the thought that they might endeavor to conertbe sentence of the convicted man of
whom, previous to the trial, he had little knowledget now estimated was “about 33 years of
age.”” The man had attended residential school in Chagiteaeight years and spoke “fairly

good” English’® He was “temperate in habits” and appeared torttiah Agent to be very

*! Indian Agent CR Johnston to Indian Affairs Bran@fQctober 1945, (Manitowaning), “Manitoulin
Island Agency — Includes General Correspondencp,Clt.
“2 |bid; Indian Agent CR Johnston to James Cooper KOQctober 1945, (Manitowaning), “Manitoulin
Island Agency — Includes General Correspondencp,Clt.
3 to Indian Agent Johnston, Copy of resolution, Gl 1946, (Wikwemikong), “Manitoulin Island
Agency — Includes General Correspondence,” Op; Qitector to Indian Agent CR Johnston, 19 August
1946, (Ottawa), “Manitoulin Island Agency — Inclisd&eneral Correspondence ,” Op. Cit.
** Indian Agent CR Johnston to Indian Affairs Branth,August 1946, (Manitowaning), “Manitoulin
Island Agency — Includes General Correspondencp,’Clt.; Indian Agent CR Johnston to the Secretary
of the Manitoulin Island Unceded Band, 22 Augustd,QManitowaning), “Manitoulin Island Agency —
Includes General Correspondence,” Op. Cit.
“ Indian Agent to Kinney, 25 September 1945, Op. Cit
“% Indian Agent CR Johnston to Indian Affairs Bran2iNovember 1945, (Manitowaning), “Manitoulin
Island Agency — Includes General Correspondencp,Clt.
47 Johnston to Indian Affairs Branch, 2 November 19anitoulin Island Agency — Includes General
Correspondence,” Op. Cit.
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reserved? Nevertheless, Johnston assessed that the manfgdiitewas considerably below
normal, that he was suffering from a physical aflitnas well as a delusion that his parents were
responsible for his iliness, which belief was aggtad by those of his own tribe with whom he
associated and sought advicéProm his Sudbury Gaol cell, the man told Johnshan “he

could not have lived very long if he did not pustap to his parents bear walking, a term the
Indians use for witchcraft® For the Indian Agent, while murder was certainby condoned,
demonstrations of what appeared to be assimilaidndian Affairs’ ideals sat alongside
physical and mental illness as mitigating circumséss.

In addition to relocations to residential schools|dren convicted of crimes could be
sentenced by the Police Magistrate to the reforrgatoder thelraining Schools Actn the Gore
Bay Courthouse, Magistrate Golden convicted thmes lirom the Manitoulin Island Unceded
Reserve, aged ten to twelve years old, of wilfuhdge and theff Golden ordered that the
Children’s Aid Society take the children to the Rihn’s Boys’ Training School in Toronto
where they would “upon admission become a warth@titaining school” until they came of
age>

Although, by 1946, the general position of Indiaffia&s was that they were not prepared
to “assume any costs in connection with a prisevtete he is still in custody on a charge under
the Criminal Code, because such costs are recapjazée constitutional responsibility of the
province, and any departure from that principle Mdaweate a precedent, which would be
undesirable,” in the case of the Manitoulin Isldrys, the municipality deigned to assume the

expense of the children’s maintenance in conformatgheTraining Schools Aavas the

%9 Johnston to Indian Affairs Branch, 2 November 19anitoulin Island Agency — Includes General
Correspondence,” Op. Cit.
*% bid.
*1In 1997, Leon Jacko was acquitted for “clubbingléath another Anishnabe man” named Ron
Thompson. Thompson’s death was “ruled an act &idegénce motivated by the accused’s belief that th
victim was a Bearwalker.” Deena Rymlrgom the Iron House: Imprisonment in First Nationsiting,
(Waterloo: Wilfred Laurier Press, 2008):127; Jobndb Indian Affairs Branch, 2 November 1945,
“Manitoulin Island Agency — Includes General Copasdence,” Op. Cit.
*2 His Honour Magistrate WJ Golden in Chambers ae@ay, Ontario, In the Matter of [name withheld]
Training Schools Act, 26 June 1946, (Gore Bay), AiMaulin Island Agency — Includes General
Correspondence,” Op. Cit.; District Supt WH Hogddridian Agent Johnston, 4 July 1946, (Sudbury),
“Manitoulin Island Agency — Includes General Copasdence,” Op. Cit.
*3 Magistrate WJ Golden, 26 June 1946, “Manitouliarig Agency — Includes General Correspondence,”
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Department of Indian Affair. Bernard Neary, Superintendent of Welfare and Tmginwas
somewhat baffled by the boys’ arrival in Toronte asked Indian Agent Johnston, “Were you
consulted before the boys were admitted to théturtisin?">> Neary did not know the boys’ ages
and could not determine whether they were “recaghizs Indians” by Indian Affairs.

In a different case where housebreaking appeariedue been committed between
“Indians,” it was not taken as seriously. In resgwto a complaint, Indian Agent Johnston
advised,

this is actually a case for the Provincial Polimat seems a trivial matter to bring the
Police from Gore Bay at this time of year. [TheitmdConstable] has a commission from
the Royal Canadian Mounted police but their worgrigarily in connection with
intoxicants and are not allowed to handle casasctirae under the criminal code. You
may report to Mr. Louis Needham, the Provincial §table at Gore Bay, if you wish, but
you should be sure that you can prove your cagewomay have costs of the court to

pay.”’
While the three boys were indeed “recognized” lidn Agent Johnston, they first entered into a
realm of law enforcement beyond his sole contraémvthey, allegedly, “broke into a vacant
white farm house adjacent to ManitowanirigWhen the Provincial Police investigated the
housebreaking, the boys were thought to have aghiniitteir guil® The children were awaiting
trial on this charge when they allegedly broke mtoouse in Manitowaning.The boys were
tried in the Manitowaning Indian Affairs Office the presence of Indian Agent Johnston and,
since their fathers were away from the reservetheid mothers were unable to make restitution,
the boys were tried on the same day in the Gore@®aythouse and sentenced to be taken away
to the Training Schodt

>4 Magistrate WJ Golden, 26 June 1946, “Manitouliarig Agency — Includes General Correspondence,”
Op. Cit.; Johnston to Indian Affairs Branch, 24yJi946, Op. Cit.; Director to Indian Agent CR Jotams
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*5 Superintendent of Welfare and Training Bernardefany to Indian Agent CR Johnston, 11 July 1946,
gg)ttawa), “Manitoulin Island Agency — Includes GemleCorrespondence,” Op. Cit.
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10.2Shingwauk: Incarceration and Assimilation in a Resilential School

Residential schools were acute sites of segregatidrassimilation where children were
sequestered from their parents and, often, sulojéotabuse that caused lasting trauma to
indigenous persons, families, and communtftfedelissa Williams reflects that, for many, the
residential school system is responsible for alept despair” that originated in childhood abuse
and spread under the influence of poor living coods, substance abuse, and the further
perpetuation of violenc®.

The North-West conflicts of 1869-70 and 1885 wemdier for those who believed that
residential schools could be an expedient methabagl control as indigenous children would
be, in effect, “hostage” to the stafelohn Milloy’s A National Crimes highly critical of the
poisonous partnerships between government and lcl@rmominations that identified children as
malleable targets of assimilatifhAlthough the Catholic, Presbyterian, United, anj#can
Churches ran residential schools, they did so inreasy partnership with the Federal
Government which, for the most part, provided tlaanty of funding, set standards of care,
acted in a supervisory role, and usurped pareniidiganship of “Indian” children through the
Indian Act®® Despite their educational idioms, residential sthavere intended to put
indigenous children on a trajectory towards Clarsty, agrarian lifestyles, and industry. A great
deal of children’s attention was directed towarsisirailative work and religious instruction
rather than to secular study. The “residential’cdpsor of these schools was seen as essential to
their success: they ascended over day schools $echthe belief that indigenous children had

to be separated from their families and communitiezder to achieve assimilation. In 1911, the

62 Julian WalkerThe Indian Residential Schools Truth and RecorilisCommission11 February 2009,
Library of Canada Legal and Legislative Affairs Bieon:6; Sylvia S Barton et al., “Heath and Quatify
Life of Aboriginal Residential School Survivors, IBeCoola Valley, 2001,Social Indicators Research,
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Administration,”Canadian Review of Sociology & Anthropolo8%(3), (1997):333-48; Fern Elgar, “A
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® Ibid.
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Department of Indian Affairs made school attenddocéboriginal children compulsory,
adopted formal contracts with the churches, anchéal a policy of favouring residential schools
over all other places of educatith.

Just as cases of perceived or physical violencparged to in the contemporary media
as justification for the disproportionately higheaf imprisonment among Aboriginal peoples,
proponents of the residential school system jestifis inception by pointing to what they
interpreted as dangerous “criminal” tendencies iwithdigenous communities such as the unrest
in the western territori€d.Deplorable conditions meant that some Aborigifldcen were
plainly suffering to the degree that they “might fiee for long, but it seemed that the principal
was determined that, with slates and chalk in httrelchildren would die on the road to
civilization.”® Duncan Campbell Scott, Canadian poet, Deputy $utpedent General of Indian
Affairs, and key designer of the residential scrsysttem, responded to criticism by admitting
that the abusive circumstances experienced by osidential school “inmates” in “the early
days” made it “quite within the mark to say thdtyfper cent of the children who passed through
these schools did not live to benefit from the edion which they had received thereifi.”

Setting aside this horrific statistic, Scott deetathat the true danger was that students might
degrade to the “level of reserve life” in the imgtthat they were reunited with their parefits.
Scott mourned that “relapse” was common and “promgipupils were found to have retrograded
and to have become leaders in the pagan life afeerves, instead of contributing to the
improvement” of their band.

While Milloy observes that, during the period oftégration for closure” following the
Second World War and the 195idian Act “Indian” adults were seen as having parentaltgbil
and responsibility, long delays in the processlagiog residential schools were due to Indian
Affairs’ concern that indigenous persons who haghb@ken away from their parents and raised

in the appalling conditions found in many resideingichools would have difficulty in parenting

7 Milloy, 1999, Op. Cit.:71.
® The 1857Bagot Commission Repagcommended that Aboriginal children be “civilizday instilling
“industry and knowledge” in off-reserve schools whthey would be removed from what was seen as the
negative influences of their homes and communiti@d:13-17, 31-32.
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Provinces Volume: 7 Political Evolution I, Ed. A Shortt, (Toronto: University of EdinburgheBs,
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their own childrerl® The last federally-run residential school, the daor School in

Saskatchewan, closed in 1996.

Figure 48: The Shingwauk Home, ca. 1885

The inclusion of lock-ups in residential schoolsndastrates the formidable union of
incarceration and assimilation. Principal EF Wilsdthe Shingwauk Home for Boys and the
Wawanosh Home for Girls made a point of removinidgdcén because it was seen as the “wisest

course, to take Indian children entirely away freeme influences for their educatiGrhe

3 Milloy, 1999, Op. Cit.:189, 197, 211, 212, 220.
" CBC, “A timeline of residential schools, the Trathd Reconciliation Commission,” 16 May 2008,
<<http://www.cbc.ca/news/canada/story/2008/05/1i6itline-residential-schools.html >>
S Adapted from National Archives of Canada, Copyaiieg PA-182262, Box SC 622, Other accession
No. 1991-219, NPC, Indian Industrial Schools AlbApCopyright: Expired.
® The Aboriginal Healing Foundation states thatyfits start in Sarnia in 1877, the Wawanosh Home fo
Girls was merged with, and brought to the sitaha$, Shingwauk Home in 1934; however, early document
show that the Wawanosh Home for Girls was operatirfsault Ste. Marie. The combined residential
school closed in 1971. “The Wawanosh Home for Ind#rls, Sault Ste. Marie, Ontario,” “Sault Ste.
Marie — Reverend EF Wilson of the Shingwauk Homel&ses a Form of Agreement Signed by the
Parents of Indian Children for Admission; Also axtrBct from the Code of Regulations,” 1877, Nationa
Archives of Canada, RG10: Department of Indian iddéfaVVolume: 2023, File: 8548, Access Code: 90;
“Cape Croker Agency — Requisition of William JotorstA Brother-in-law of the Walker Children Now at
the Shingwauk and Wawanosh Homes in Sault Ste.eMi&riSend Some Money Out of Their Annuity to
Pay Their Fares Home When the Schools Close fotimemer Holidays,” 1889-1891, National Archives
of Canada, RG10: Department of Indian Affairs, \foki 2466, File: 96,536, Access Code: 90; Aboriginal
Healing Foundation, Directory of Residential Scisdal Canada, (Ottawa: Aboriginal Healing Foundation
2007): 22; Department of Indian Affair&nnual Report of the Department of Indian Affaosthe Year
Ended 31st December 188Qttawa: Maclean, Roger & Co., 1888):24-28.
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original “substantial buildings” of the Shingwaukl®ol complex were erected on the Garden
River Reserve on the north shore of Lake HUfdix days after the Shingwauk School opened
in September 1873, it was completely destroyedriey¥When the Anglican missionaries
resolved to immediately begin again in Sault Steri®] the DIA contributed one thousand
dollars to the building and pledged to support aimam of twenty students at sixty dollars
each’’

In differing temporal and geographical circumstandedigenous children from
Manitoulin Island attended day schools or the RoRatholic Wikwemikong Residential School
on the island while others were removed to the Ro@atholic Residential School in Spanish, on
the north shore of Lake Hur8hChildren who attended the various Manitoulin delyaols
appeared, to the DIA, to be at a disadvantage Isedheir parents would take them out of school
in order that they might gain an indigenous edocain sugar-making, planting, berry-gathering,
and harvestin§* In 1877, Phipps found that some of the “Indiarchess” who had been hired to
teach in the day schools were teaching “almostusiwtly the Indian tongu€?® Phipps was
unequivocal in his opinion that “no material advaimt the educational status of the children can
be expected until intelligent White teachers arpleged, and greater prominence is given to the
English language in the schoof§.As Principal Wilson conducted journeys to collsittdents

for the Shingwauk and Wawanosh Homes, he sharggb®Hack of appreciation for indigenous

" Department of the InterioAnnual Report of the Department of the Interiorthte Year Ended 30th
June, 1874pPart 2, (Ottawa: Maclean, Roger & Co.):4.
8 Aboriginal Healing Foundation, 2007, Op. Cit.: 22nual Report of the Department of the Interior,
1874, Op. Cit.:4.
9 Annual Report of the Department of the Interit874, Op. Cit.:4.
8 The Roman Catholic Wikwemikong Day School of Manianing became a residential school in 1879
and closed in 1963. The Roman Catholic SpanishdBesal School opened in 1883 and closed in 1965.
Aboriginal Healing Foundation, 2007, Op. Cit.:2R; Miller, Shingwauk’s Vision: A History of Native
Residential Schoaglg¢Toronto: University of Toronto Press, 1997):2Départment of Indian Affairs,
Annual Report of the Department of Indian Affagsthe Year Ended March 31, 193Dttawa: FA
Acland, 1932):16; Department of Indian Affaidsnual Report of the Department of Indian Affaosthe
Year Ended March 31, 193@ttawa: JG Patenaude, 1937):19-20; Departmemididn Affairs,Annual
Report of the Department of Indian Affairs for thear Ended March 31, 191Rart H, (Ottawa: J de L
Taché, 1915):xxii; Department of Indian Affailnual Report of the Department of Indian Affaos f
Department of Indian Affairir the Year Ended March 31, 19 @ttawa: CH Parmelee, 1911):288. See
the Wikwemikong Residential School Album, Algomait#nsity Archives, Residential School Photo
Album Series, Shelf location: 2011-19-001, ContaiNe.: 001,
<<http://archives.algomau.ca/drupal6/sites/archalgesmau.ca/files/Wikwemikong.pdf>>
81 Department of Indian AffairgReport of the Deputy Superintendent of Indian Adf&i877 (Ottawa:
Maclean, Roger & Co., 1878):21-22.
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educational value¥.Some of the students gathered for the schools @meManitoulin
Island®

As Sharon Wall makes evident, elements of the deattial experience were more
reminiscent of military or prison life than of dostie tranquillity.”™ In Principal Wilson’s view,
indigenous children had to be “thoroughly disciptinvhile young, to be weaned from many
filthy habits.”®” On its second floor, the Shingwauk residentiabsticontained a 12-foot 3-inch
by 8-foot “lock-up” space in which to incarcerateldren®® The daily schedule of the school
included a time dedicated to the “dispensing stige” when children were encouraged to
confess their “misconduct® Children were taught to hold trial processes anda constables
and jailers yet these were not “mock” trials wieiméiful punishment8’ In the Shingwauk court
of trial, three senior boys acted as constablesaagdoy “suspected” of stealing would be
“arrested by a constable armed with a warrant ffome member of... staff acting as magistrate,
and... placed in the lock-upg™’At a “convenient” time for the principal, the asedl child would
be brought before a jury of six pupils who wouldega verdict and recommend a punishment to
the presiding principa¥: Wall describes one instance where two girls wergghed by being
locked up, separately, in isolation for ddySuch treatment “was apparently not an unusual
practice.® A fire that broke out in 1889 was attributed toay who had been incarcerated in the
school lock-up?

Joseph, a child of Sucker Creek (Aundeck Omni Kghiarrived at Shingwauk on 18
July 1875% Although Joseph was not skilled in English wherahered at Shingwauk, while

8 Algoma Missionary News and Shingwauk Jourfigbeptember 1883, Volume: VI, No. 3:
8 Annual Report of the DIA877,0p. Cit24-28.
8 Sharon Wall, “To Train a Wild Bird’; EF Wilson, éiemony, and Native Industrial Education at the
Shingwauk and Wawanosh Residential Schools, 1883;18eft History 9(1), (2003):13.
87 Edward F Wilson to the Superintendent Generahdfan Affairs, 2 August 1877, (Sault Ste. Marie),
“Reverend EF Wilson of the Shingwauk Home Encl@ésrm,” Op. Cit.
8 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended 30
June 1900(Ottawa: SE Dawson, 1901):314.
8 wall, 2003, Op. Cit.: 13.
% id.
°1 Department of Indian AffairsAnnual Report of the Department of Indian Affaosthe Year Ended 31st
December 188§0Ottawa: The Queen’s Printer and Controller fortiSteery, 1889):22.
%2 |bid: 22.
% wall, 2003, Op. Cit.:13.
** Ibid.
% |bid:23.
% The Shingwauk Residential Schools Centre, Algomavéisity Archives, Edward F Wilson Fonds,
Photograph Album Series, 1870-1893, Shelf locat2@10-048-001, Container No.: 001,
<<http://archives.algomau.ca/drupal6/node/17395>>
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there, he became well-versed in several subjedsraimed to be a teach€rA contemporary of
Joseph’s, David, first arrived at Shingwauk frors home in Sheguiandah in 18%£avid
trained to be a bootmaker; however, in the sumrh&Bd7, “quiet and persevering” David left

Shingwauk Residential School and never retuffied.

Figure 49: Parental Agreement Form 1877 and HowG&eOur Indian Children 188%

Principal Wilson explained the means by which heusad pupils in a newsletter for his
ecclesiastical district. Copies of parental agregrfms were sent to Phipps and other Indian
Agents in order that they might use their “mordluience” to enforce the documentsSurely

the judicial authority of Indian Agents compounded threat®

z; The Shingwauk Residential Schools Centre, PhopbgAdbum Series, 1870-1893, Op. Cit.

Ibid.
% bid.
190 Adapted from 26 October 1877, “Reverend EF Wilsbthe Shingwauk Home Encloses a Form,” Op.
Cit.; Algoma Missionary Newd September 1883, Op. Cit.
191 McNeill, 26 October 1877, “Reverend EF Wilson leé tShingwauk Home Encloses a Form,” Op. Cit.
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The material and assimilative philosophical assmna between Shingwauk School and
incarceration are many. Johnny, another Manitdsland student at Shingwauk, wrote of a small
group of students’ trip to Toronto to see the S@@itennial Exhibitiort® In addition to the
delights of the exhibition, the boys had to repnésiee school by speaking and singing “Indian
hymns” at various event§! The Shingwauk boys were also taken to a gaol feith hundred
prisoners where they viewed the factories wherspers manufactured brooms, washboards,
and stoves® Principal Wilson was even said to have visited Béar in prison and promised a
spot in Shingwauk for Big Bear’s sof.

Children were locked in the Shingwauk dormitoriesight, lest they escap¥.Rather
than recognizing its faults, Wilson saw escapesiftioe Shingwauk School as “proof” that
indigenous parents must be compelled to relingthishr children at “a proper age” and keep
them at the residential school for an approvedpeff The “proud object” of the Anglican
mission’s voluntary work was to “raise the Indidram their present low depraded position, &
place them on an equal footing with their whiteghdiours, to make in fact Canadians of
them.”® When students completed Wilson’s program of a-fygayear transition from
schoolwork to apprenticeship, he believed that 8teyuld not return to reserves but take places
with “White tradesmen and so gradually do away i idea of whitemen and Indians being
distinct races ™ In this way, the reserve system would pass awayilson was oddly accurate
in declaring, “I do not think that any amount ofliitement will lead Indian parents to give up
their children in a sensible way to be educatedbading to his means? Wilson’s wish would
not be granted until the 1919-19R@lian Actwas amended to make school attendance
compulsory for children between the ages of sewehfiiteen and, after three days’ notice and a
summary conviction, punish any parent, guardiamgduit with which a child resides, with fines

of a maximum of two dollars and costs, imprisonnienten days or less, or both.

inglgoma Missionary News and Shingwauk Jourfighugust 1884, Volume: VII, No. 8.
Ibid.

195 pid.

1% wall, 2003, Op. Cit.:36.
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Shingwauk was not the only residential school soreto carceral tactics in order to
stifle resistance and assert their program of aksgion. In A National Crime his eminent work
on residential schools, John Milloy chronicles &g principal’s attempt to use an object lesson
to demonstrate the reason why so many indigenongi@éad such a strong aversion to the
residential schools. The Reverend Charles Hivascipal of St. George’s School, sent a set of
shackles to RA Hoey, Indian Affair's SuperintendehWelfare and Training:* A former
student of his school told Hives that the shackbe$ been used to chain runaways to their
beds!*> A set of well-used stocks stood in St. Georgesg/gtound:'®

10.3Prison Labour

"Indian" Population of Kingston Penitentiary, 1881-1895
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Figure 50: Kingston Penitentiary, Percentage “Intlamates’
During the period of lock-up establishment, “Indiawere less disproportionately overrepresenteimgston
Penitentiary.

Population

Percentage of Total Kingston Penitentiary

Residential schools have many material connectmesarceral institutions. Historical
statistics might not appear as startling as conteary calculations of self-identified Aboriginal
persons in federal penitentiaries or stark progisreakdowns of prison populations.

Nonetheless, in spite of Indian Affairs’ early pnefnce for local lock-ups, indigenous persons

14 Milloy, 1999, Op. Cit.:110.
115 i
Ibid.
1% 1bid:110-111.
117 Annual Reports of the Directors of Penitentiad&the Dominion of Canada, 1867-1874; Reports ef th
Minister of Justice as to Penitentiaries in Cana8ah5-1895.
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have long had a significant presence in Canadaigquiaries as well as in provincial prisons.
Many “Indians” laboured under a double wardship mtieey became inmates of federal
penitentiaries. As the sign outside of Kingstonifeaiary warns, prisons are, after all,
government reserves.

Whether sentenced to “hard labour,” given skilgrting, or assigned to rehabilitative
programs, inmates in prisons throughout Canada Wwavied. Ted McCoy argues that, while
labour was important to all prisoners, its “coldraertones” were stronger for indigenous
peoples:'® Although prison labour has since been interprétealigh philosophies of employable
skills and rehabilitation, the first Ontario Inspacof Prisons criticized the municipal authorities
who were expected to provide labour projects farates yet “looked too much for a means of
profitable employment, and failing that, have fsired none at alf:* For the Inspector of
Prisons, the main purpose of imprisonment was pomesit and deterrence through hard
labour®°

Nonetheless, in the following decade, while the &@&pent of Indian Affairs was
establishing lock-ups across Canada, Manitoba &diaty Warden Samuel Bedson espoused the
idea that his penitentiary was “an instrument ofilization” and created specially-tailored
religious, educational, and labour programs foigadous inmate¥. In the penitentiary, Bedson
“ensured that they performed labour that wouldth@n in their new role as agriculturalist$?”
Bedson’s approach was entirely in accord with IndMfairs’ practice of capitalizing on
geographic restriction to apply programs of agrgréghristian, and legal ideologies that it
projected would effect the transformation of “Indigo “white.”

The wardens of other prisons, such as the Burwagbstrial Farm in Ontario and the
Oakalla Prison in British Columbia also encountefbdlian” inmates as they promoted the
rehabilitative effects of agrarian labour. An ingligus Manitoulin Island inmate of the Burwash
Industrial Farm was asked to supply the Parole @wath details of how he would be employed
before they finalized his relea¥8.The imprisoned man appealed to the Departmennhdifih

Affairs to tell the Board that he wanted to worlks lown farm and care for his mother and

18 Ted McCoy,Hard Time: Reforming the Penitentiary in NineteeBémtury Canada(Edmonton:
Athabasca University Press, 2012):129.
119 Province of OntarioFirst Annual Report of the Inspector of Asylumssés, &c., for Ontario, for the
Year Ending 30th September, 18@3ronto: Hunter, Rose & Co., 1869):3.
120 i
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121 McCoy, 2012, Op. Cit.:129.
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123 Secretary of the Department of Reform InstitutiBegrd of Parole to [name withheld], 12 June 1947,
(Toronto), “Law Enforcement — Intoxicants,” Op. Cit
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children!** In British Columbia, Indian Agents could commitnsicted offenders directly into
the care of the Warden of the Oakalla Prison Famirfiractions under thindian Act** In one
instance, a father and daughter were both sernentesces, one for six months of hard labour
and the other for three, for possessing intoxic&At¥he Warden corresponded with Indian
Agents about whether he held any cash for inmafestempts were made to coordinate plans so
that inmates could be met by a Vancouver IndiannAge the time of discharge and put on boats
to their reserve¥?

The historic Kingston Penitentiary also fostergorigon farm program in which inmates
could pursue agrarian skills; however, by the r@asth century, prison labour was “expected to
defray the cost of the institution, if not turn eofit” and industrial skills and processes were
promoted®® In the early twentieth-century, a “tremendous gedrof values and attitudes “swept
over most civilized countries” in regard to prisonanagement’ While the wardens of
Dominion Penitentiaries might resort to employingiates in breaking stone because it was less
humane to enforce total idleness, they preferratidther occupations be foutid Penitentiaries
were “now fast being regarded as industries — faatdo manufacture Government material and
to remake men” into better citizet.The reforming spirit of prisons was to take thephved,
neglected, diseased and crooked material recemed™turn out, as their product, good citizens,
reformed and fully qualified to take their placestiie world of work.** Following the Great
War, a twentieth-century drive toward economic giropermeated discussions of prison labor. In

the five years preceding the Great War, the averagenue earned through labour in the

124 IName withheld], 22 June 1947, (Burwash Indusfim), “Law Enforcement — Intoxicants,” Op. Cit.
125 Indian Commissioner for BC WE Ditchburn to Indiagent WM Halliday, 1 September 1926,
(Victoria), “Kwawkewlth Agency — ‘J — Judicial’ —&heral correspondence re Indian offences and court
cases including crime reports and correspondenite®akalla Prison Farm, B.C. Provincial Police and
RCMP (Shannon file),” National Archives of CanaB&;10: Department of Indian Affairs, Volume:
11149, Series C-V-8, File: 23 and 24, Access C8de:
126 Oakalla Prison Farm Warden to Alert Bay and Vaneoundian Agents, 28 February 1929, (Burnaby),
“Kwawkewlth Correspondence with Oakalla Prison Fa@p. Cit.; Oakalla Prison Farm Warden to Alert
Bay and Vancouver Indian Agents, 2 March 1929, (Bby), “*Kwawkewlth Correspondence with
Oakalla Prison Farm,” Op. Cit.; Indian Agent WM Hiddy to Indian Agent CC Perry, 12 March 1929,
(Alert Bay), “Kwawkewlth Correspondence with Oakalfrison Farm,” Op. Cit.
z; “Kwawkewlth Correspondence with Oakalla PrisonrF4Op. Cit.
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penitentiaries was fifty-five thousand dollat$.Following the War, prison labour revenue

increased appreciably.

Year Revenue

1919 $138,618.04
1920 $143,333.39
1921 $162,709.32
1922 $150,369.12
1923 $140,153.32
1924 $151,721.31
1925 $168,328.91
1926 $167,920.66

Figure 51: Revenue from Prison Labgur

The Department of Indian Affairs took interest whiea Committee of the Privy Council
approved the Minister of Justice’s initiative that

with a view to the profitable employment for theneizts at the several penitentiaries,
and for the purposes of general economy, it is..edignt and advisable that any goods,
articles or repairs required for the use of the&omnent, or of any of the departments or
branches thereof, which can conveniently be matwfad, produced or made at the
penitentiaries and made available where they apgined for the public service should, to
the extent of the capacity, be manufactured, predluc made at the penitentiaries so far
as this can be done with equal economy... and tleaPtiichasing Commission and the
various departments and branches of... Governmergchered to give effect to and
conform with the intentions herein expres&&d.

Law-abiding citizens could be relieved of partleéit burden of taxation if penitentiaries could
be turned from “commercial non-essentials” to ddd& business ventures for their
governments®’ Like “Indians,” penitentiary inmates were “wardstioe Dominion Government”
living on special governmental reserves and theeBof@ndent of Penitentiaries saw “no valid
reason why goods required for State use, and Gsatenly, should not be made, in so far as

possible” within penitentiaries?

134 Annual Report of the Superintendent of Peniterg&(i926, Op. Cit.:12.

135 Adapted fromAnnual Report of the Superintendent of Penitergigi926, Op. Cit.:12.

136 Clerk of the Privy Council: C 1760, Certified copfya Report of the Committee of the Privy Council,
approved by His Excellency the Governor Generahenlst June 1921, “Department of Justice —
Utilization of Prison Labour for the Manufacture@bods Required by the Government,” 1921-1950,
National Archives of Canada, RG10: Department dfdn Affairs, Volume: 6824, File: 494-22-1, Access
Code: 90.

137 Report of the Superintendent of Penitentigried26, Op. Cit.:13.
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When the Superintendent of Penitentiaries circdléises of all of the products that they
could furnish cheaply from prison labour, the egeonomizing Department of Indian Affairs
took notice!* The Department of Justice expressly requestedSinaerintendent General of
Indian Affairs Sir James Lougheed instruct his dapant to make purchases from the
penitentiaries?® The penitentiary labour supply could, for examphenufacture desks in their
Carpenter Shops, customized uniforms for officersvell as “Indian clothing, in fact any kind of
uniform or clothing not requiring too high a clagsvorkmanship,” in their Tailor Shops, ballot
boxes and rural post boxes in their Tin Shops, dtwstMounted Police in their Shoe Shops, mail
bags in the Mailbag Departments, cell doors ankihgcbars in their Blacksmith Shops, Corn
brooms in their Broom Departments, cut stone frbairtquarries, and “light tailoring or
knitting... by employing the females whom it has bémmd most difficult to keep suitably
employed.* Since the penitentiaries did not have sufficieipmentary appropriation to
purchase large quantities of material for largeesddepartments wishing to place such orders
had to supply the materidf€.The Minister of Justice commented, “experiencestasvn that
the most satisfactory method to do work for oth@regnment departments is to have the other
department supply the material and the penitentianish the labour, supervision, etc.” as had
“been done for many years with the Indian DeparttiAThe physical substance of these
orders testifies to the close connections betwedigénous peoples transported to prisons and
indigenous children removed to residential schools.

Kingston Penitentiary manufactured clothing for &aty Indians” every year as well as a
“considerable quantity of clothing for Indian sckod**“Indian” inmates removed to Kingston
Penitentiary could be manufacturing clothing fagittown children to wear as they also sat in the
assimilative carceral exile of residential scho@lsoperation between the two assimilative

branches of government in the “production of suggpfor Indians” continued throughout the

139 Clerk of the Privy Council: C 1760, Op. Cit.; Extt from a Report of the Superintendent of
Penitentiaries, “Utilization of Prison Labour fdret Manufacture of Goods,” Op. Cit.
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143 Superintendent, Memorandum for the Minister ofidas 13 May 1922, “Utilization of Prison Labour
for the Manufacture of Goods,” Op. Cit.

1441n 1929, Manitoba Penitentiary, British ColumbienRentiary, and St. Vincent de Paul were also
manufacturing and repairing goods for various gorent departments. “Re: Goods that can be made in
Penitentiaries,” 28 May 1929, “Utilization of Prishabour for the Manufacture of Goods,” Op. Cit.;
Superintendent, Memorandum for the Minister ofidestl3 May 1922, “Utilization of Prison Labour for
the Manufacture of Goods,” Op. Cit.
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Second World Wat® The Acting Superintendent of Penitentiaries assineian Affairs’
Superintendent of Welfare and Training that theyMdalways be glad to extend” their

“resources to the limit in assisting” in their wdfk

Canadian Federal Prison Population, 1895-1945
§, 5.02/0
b 4.5% i ——Indian
= 40%- —N\—
o 35% —_—
2 0,
P =3.0% — — — Half-breed
=
E A NAA
ks S Total
g Indian &
g Half-breed
g 0.0% IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIAIIIIIIIIIIIllllI
o 5 S x & & Q < <o 9 °> A D D

Figure 52: Canadian Federal Prison Population,ePéage “Indian” and “Half-breed”

The strange economy of prison labour extended letloen material that these children
sat in to the physical material of what they satnd laid down upon. When Inspector of Indian
Agencies WS Arneil visited Kingston Penitentiarg,dnd the Warden discussed the manufacture
of a school desk?® With assurances that it could be made almostedyptif wood if the
difficulties of procuring adequate supplies of steavartime became too onerous, the Office of

the Superintendent of Penitentiaries proposed e-gif-wood desk® The Department of

145 Inspector and Acting Superintendent GL Sauvasiuperintendent of Welfare and Training Indian
Affairs Branch Department of Mines and Resourcefar@uary 1942, (Ottawa), “Utilization of Prison
Labour for the Manufacture of Goods,” Op. Cit.; S8uptendent of Welfare and Training RA Hoey to
Inspector and Acting Superintendent GL Sauvantlatfiary 1942, “Utilization of Prison Labour for the
Manufacture of Goods,” Op. Cit.

148 Inspector and Acting Superintendent GL Sauvasiuperintendent of Welfare and Training RA Hoey,
14 January 1942, (Ottawa), “Utilization of Prisoatour for the Manufacture of Goods,” Op. Cit.

147 Reports of the Minister of Justice as to Peniteres in Canada, 1895-1913; Reports of the Inspgofo
Penitentiaries, 1914-1918; Reports of the Superddrt of Penitentiaries, 1919-1923; Annual Repairts
the Superintendent of Penitentiaries, 1924-1945.

148 Inspector and Acting Superintendent GL Sauvauperintendent of Welfare and Training Indian
Affairs Branch, 6 February 1942, (Ottawa), “Utilian of Prison Labour for the Manufacture of Godds,
Op. Cit.

149 Sauvant to Superintendent Indian Affairs BrancReBruary 1942, “Utilization of Prison Labour féret
Manufacture of Goods,” Op. Cit.
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Justice provided a plan to Indian Affair§ The desk could be manufactured for an estimatsd co

of $9.50 with a reduction of at least a dollar defieg on the quantity of the ord&f.

Figure 53: School Desk Manufactured at Kingstoritestiary for Indian Affairs>

Inspector of Indian Agencies WS Arneil and Rever€AdPrimeau examined the

sagging springs of students’ beds in the Spanistar®, Residential School where a number of

150 “Department of Justice Kingston Penitentiary PegbSchooldesk for Indian Affairs Dept.,” 3
February 1942, (Kingston), “Utilization of Prisomtour for the Manufacture of Goods,” Op. Cit.

151 A/Chief Trade Instructor Walker to the Warden afigston Penitentiary, 3 February 1942, “Utilization
of Prison Labour for the Manufacture of Goods,” @f.; Superintendent of Welfare and Training RA
Hoey to The Superintendent of Penitentiaries, fkay 1942, (Ottawa), “Utilization of Prison Lalyou
for the Manufacture of Goods,” Op. Cit.

152«pdapted from Proposed Schooldesk for Indian A§fdbept.,” 3 February 1942, “Utilization of Prison
Labour for the Manufacture of Goods,” Op. Cit.
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Manitoulin Island children were enrollédf. Arneil proposed that the Penitentiaries BrancHdou
manufacture new springs in order to stave off épdacement of entire bedf.Primeau was
asked to send along one of the depressed sprirthatsidingston Penitentiary’s technical advisor
could examine it

The manufacture of goods was not entirely uni-tioeal, especially during a time of
war when the value of indigenous skills and makenaight be better appreciated. Fredericton
Indian Agent EJ Whalen was solicited to have tmalidns” in his agency make forty-eight
woven wood splinter baskets for use at the Dorendé¢nitentiary, New Brunswick® The half-,
three-quarter-, and one-bushel baskets were “redjfior the gathering of vegetables and

137 1f they worked well, more orders might come inAthalen’s Agency?®

roots.
At times, the labour programs of the Penitentiacimsld come into competition with
those of the Department of Indian Affairs. A “lodatlian Agent” was sent by Indian
Commissioner for British Columbia DM MacKay to tBatish Columbia Penitentiary with a
request that they undertake to alter a “great nurmbArmy greatcoats” into children’s
mackinaws">° Nevertheless, when Mr. Morris, Superintendent efifdfe and Training, spoke
with the Acting Superintendent of Penitentiaries shated that the policy was “to have all repairs
which can be undertaken by the Indians themsekesed out” without outside assistari€e.
The Superintendent of Penitentiaries had “littlaloid that “considerable quantities of
convertible articles” would become available assult of the troops amassing on the West

Coast:® Incredibly, as with the proportionately high vaiary enlistment of “Indians” in the

133 Inspector of Indian Agencies WS Arneil to Prindipaindian Residential School in Spanish Ontario
Rev. CA Primeau, 15 August 1944, (Ottawa), “Utiliaa of Prison Labour for the Manufacture of Godds,
Op. Cit.
% Ipid.
155 |bid; Inspector EL O’Leary for WS Lawson to Supéendent of Welfare and Training RA Hoey, 9
August 1944, (Ottawa), “Utilization of Prison Lalidor the Manufacture of Goods,” Op. Cit.;
Superintendent of Penitentiaries WS Lawson to Sojeerdent of Welfare and Training, 10 October 1944,
(Ottawa), “Utilization of Prison Labour for the Mafacture of Goods,” Op. Cit.; Inspector of Indian
Agencies WS Arneil to Principal at Indian Residah8chool in Spanish Ontario Rev CA Primeau, 12
October 1944, (Ottawa), “Utilization of Prison Lalodor the Manufacture of Goods,” Op. Cit.;
Superintendent of Welfare and Training RA Hoey tip&intendent of Penitentiaries WS Lawson, 12
October 1944, (Ottawa), “Utilization of Prison Lalbdor the Manufacture of Goods,” Op. Cit.
156 Superintendent of Welfare and Training RA Hoeyniian Agent EJ Whalen, 26 February 1942,
ggttawa), “Utilization of Prison Labour for the Mafacture of Goods,” Op. Cit.
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Great War, many of these Second World War troop® akso “Indians.*** The Department of
Indian Affairs was “insisting upon Indian womeneaihg the surplus Army clothing themselves”
for use by indigenous childréf?

In 1944, the office of the Superintendent of Petitgies proposed to expand their
cooperative work with the Department of Indian Afaln support of the Department of Indian
Affairs’ “policy to extend farm cultivation on thearious reserves to the greatest possible extent”
during the Second World War, Kingston Penitentsugplied pure-bred Holstein bulls from their
dairy herd to Indian Affairs’ training sectidff: Surplus storage vegetables from penitentiaries
were also transferred to the Indian Departm&Ehe Superintendent of Penitentiaries intended
to begin manufacturing farm and garden equipmenniz of their western penitentiarié8Plans
were drawn up for a “Garden Hand Scuffler” to bétlwath prison labour in the Manitoba
Penitentiary in furtherance of the agrarian effoftan Indian Residential School. One site of
carceral labour was thus used to promote assiwelddbour in another site of extreme state

control.

182 |n his 1919 appendix to tf@anada in the Great Wageries, Duncan Campbell Scott states that
approximately 3500, or 35 percent, of eligible matéthe then nine provinces of Canada enlisteden
Great War. However, in the 192nhnual Report of the Department of Indian AffaBsott wrote that in
excess of 4000 Aboriginal men enlisted. RA HoeygbBtor of the Indian Affairs Branch, reported tties
total Aboriginal enlistment in the Second World Waas 3090. Duncan Campbell Scott, “Appendix I: The
Canadian Indians and the Great World W&ghada in the Great World Wavolume: lll, Guarding the
Channel Ports, By Various Authorities, Patriciatteadi, (Toronto: United Publishers Ltd., 1919):288;
Duncan Campbell Scott, “Annual Report of the Dapartt of Indian Affairs for the Year Ended March 31
1927,” (Ottawa: FA Acland, 1927):9-10; RA Hoey, &itor,Canada Department of Mines and Resources
Report of Indian Affairs Branch for the Fiscal Y&arded March 31, 194§Ottawa: Edmond Cloutier,
1947):195; R Scott Sheffieldhe Red Man'’s on the Warpath: The Image of theidntand the Second
World War, (Vancouver: University of British Columbia Pre2804); Madelaine Christine Jacobs,
Committed to Paper: The Great War, the Indian Aot Hybridity in Alnwick, OntariopMA thesis,
Queen’s University, 2004.
183 Superintendent of Welfare and Training RA Hoef ke Acting Superintendent of Penitentiaries, 5
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ggttawa), “Utilization of Prison Labour for the Mafacture of Goods,” Op. Cit.
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Figure 54: Garden Hand Scuffler for Indian Resiggr@choot®’

Indian Affairs’ Superintendent of Welfare and Tiameven invited the Superintendent of
Penitentiaries to send someone from his officedi the larger residential schools to see them in
operation®® They later went so far as to provide the Supemii¢at of Penitentiaries with a list of

residential schools that were geographically pratarto penitentiaries?

167 Adapted from Department of Justice Manitoba Patidey Garden Hand Scuffler for Indian Residential
School of Manitoba, “Utilization of Prison Labowrfthe Manufacture of Goods,” Op. Cit.; Superinemd
of Penitentiaries GL Sauvant to Indian Affairs Bran28 March 1945, (Winnipeg), “Utilization of Pois
Labour for the Manufacture of Goods,” Op. Cit.
188 |nspector for WS Lawson EL O’Leary to The Supenintent of Welfare and Training, 8 July 1944,
(Ottawa), “Utilization of Prison Labour for the Matfiacture of Goods,” Op. Cit.
189 Chief of Training Division Philip Phelan to The@uintendent of Penitentiaries, 4 May 1945, (Otlawa
“Utilization of Prison Labour for the Manufacturé®oods,” Op. Cit.; The Superintendent of
Penitentiaries to Chief of Training Division Philghelan, 11 May 1945, (Ottawa), “Utilization of i
Labour for the Manufacture of Goods,” Op. Cit.
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Figure 55: Proximity of Residential Schools to Pemiiaries’

In 2012, having directed the dismantling of itsspri farm in 2010, the Government of
Canada put Canada'’s historic Kingston Penitentarthe pathway to closure in favour of a new

era of incarceration.

170 Adapted from Chief of Training Division Philip Flaa to The Superintendent of Penitentiaries, 4 May
1945, (Ottawa), “Utilization of Prison Labour fdre Manufacture of Goods,” Op. Cit.
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10.4Peroratio: Historically Surreptitious Relationships

It might be historiographically gauche to hold gowraent officials engaged in social
reformation in the twentieth-century to contempgrstandards; however, this chapter makes
plain that, whatever their rationales, the coopenadf administrators, Indian Agents, priests, and
judges cultivated social inequalities sown in tbionial origins of the Canadian state. At the
time, they may have even been quite proud to bagedjin work that was so important to the
shaping of Canadian society. Possibly, there waseed to hide the relationships between the
assimilative aims of the Department of Indian Affaresidential schools, and carceral
institutions. Canada has made great strides intidgithe damage caused by the residential
school system; however, it is far too easy to nakeeoretical leap from abuse, soar through
socio-economic inequality and, finally, alight lretstaggering numbers of Aboriginal persons in
Canadian prisons. Reading the landscape of thsdacdtions sheds light on the hitherto little
known cooperations of reformers whose close relatipps have become obscured by changing

values and the passage of time.
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Chapter 11

Conclusion

The specific historical precedents of current irsdities have heretofore been impossible
to identify despite thoughtful attention to theilfiae” of Canadian justice to find the causes of,
and solutions for, the overrepresentation of Abinegpersons as offenders in all aspects of state
law enforcement, judicial, and correctional systemie literature review and contextual
discussion that launches this dissertation rewbalsdisproportionate rates of imprisonment are
often theorized as the outcome of racism or as Bymg of historic trauma caused by the
alienation of culture through assimilative progrash&civilization” and the myriad uncivilized
abuses of residential schools. However, most acaderestigations rely on sociological and
criminological expertise in their efforts to findgztical solutions to unconscionable disparities.
As they attempt to address present circumstanaesrarrgent challenges such as “Aboriginal
gangs,” altogether too few scholarly and commupéyspectives have dwelt on the complex
historical and legal geographies behind alarmiagistical data and issues. Nevertheless, in
pointing to colonialism, a review of the pertinditérature provides a direction in which to seek
better understanding. Perhaps it takes a skemyeato hypothesize that the origins of
overrepresentation were much more calculated thaodéntric assimilative systems gone
horribly wrong and that indigenous persons may Ieen intentionally targeted as objects of
criminal law throughout Canadian history.

In a political context where acknowledgement of¢bionial legacies of residential
schools constitutes an achievement, and the sgatallandices of criminal victimization and
perpetration appear on the surface of many comiesnit is audacious to ask the research
guestion, how did incarceration develop historicalhd geographically as a peculiarly prominent
element of “Indian” interactions with the Canad&ate? By putting legal geographical practice
and historical geographical methods to work, tissertation has embarked on an uncharted path
of inquiry. These methods and their sources hawerntgossible to discover particular legal and
geographic characteristics of “Indian” incarceratand trace many of their temporal vicissitudes.
Through the meticulous mapping of legal relatiopstetween indigenous persons and the
Canadian state across murky historical-geographioaimstances, this dissertation renders

incarceration as a cause of trauma, a tool of dlssiom, rather than a more recent effect.
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The remarkable landscapes of Manitoulin Islandakaeprovocative legal geography of
assimilative segregation and incarceration in whacpursue this inquiry. In particular historical-
geographical contexts, specific mechanisms diststgad indigenous relationships with state law.
Chapter Three critically assesses the use of Iagalments to contain indigenous peoples,
extinguish Aboriginal title, and secure new temige for empire. With land, resources, and
Eurocentric conceptions of order at stake, indigenmeoples seemed disturbingly anachronistic.
The creation of colonial territories under Europeantrol was legitimized by postulating that
indigenous lands appended by empire were not itdgbly “civilized” peoples with organized
social systems and principles of law. Sir Franasi@Head's plan to use Manitoulin Island as a
hospice for what appeared to British authoritiebeéa disappearing “race” of indigenous peoples
may seem preposterous; however, it was an eartygesof a flood of restrictive, segregative,
and carceral measures. Despite the rhetoric ofrefrijpiese measures were not primarily
protective of purportedly defenseless primitivetards. Colonial instruments were manipulated
in order to achieve colonial goals.

When the Mica Bay Uprising took place, it was riot@y an act of aggression. Rather
than thoughtless barbarity, the uprising assertdidjénous rights to resources and demanded
recognition of promises made to indigenous all&gnguakouse did not instruct his people to
vacate the Garden River Village in favour of Maalto Island when the colonizing state
discerned the mining potential of the north shdreake Huron. Early negotiations with the
Anishnabe peoples, held on Manitoulin with colomialissaries, were unsatisfactory. While
determined resistance of mineral extraction le8himguakouse’s arrest and detention, the
economic incentive combined with the threat of gedious opposition enlivened colonial efforts
to extinguish Aboriginal title through treaties.

As with mineral licensing on the north shore, fighleases were prematurely granted in
Manitoulin waters before formal treaties were maddienetheless, as with communities on the
north shore, the indigenous communities of Manitolgland already had dealings with colonial
governments. Since the Wikwemikong chiefs did moieat William McDougall’'s pre-prepared
treaty text, the eastern portion of Manitoulin felaemained unceded territory. Manitoulin’s
other indigenous communities were situated on cam@serves. A great deal of the “Indian
lands” once set aside by Sir Francis Bond Headdcitngn be proffered by Indian Agents for sale
to “actual settlers.” These shrunken segregatieggphies were administered through the
British colonial government town of Manitowaningttsat in comparative parallel to the Jesuit

mission in the village of Wikwemikong.
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Geographic restriction was employed to assert &atén circumstances where the
persistence of indigenous peoples and the resdiehtdigenous laws undermined the
legitimacy of state claims to territory. Coloniziggvernments were driven to support the rhetoric
of uncivilized, unregulated, and legally unoccupieads through which they justified their
entitlement to indigenous territories. As the histaly scandalous death of Fisheries
Commissioner William Gibbard underscores, the c#ifiab of First Nations seemed most
threatening when indigenous communities continoaaegotiate their legal rights within colonial
systems in times and places where the state healdylpresumed ascendancy over a valuable
frontier. Chapter Four demonstrates that the intge peoples of the northern shores and islands
of Lake Huron were actively engaged in mediatirgyiticursions of the state and continually
pressed their legal rights. While the legal capeiof First Nations struck at the heart of the
colonizing state, the embodied agency of indigerpmisons struck fear into the hearts of settlers.
The expanding structures of Indian Affairs wereiiested in maintaining state control of
indigenous peoples, territories, and the resoutea®in through geographic containment.
Precluding criminality was a central organizinghgiple of colonial rationalizations.

Chapter Five evaluates thadian Act the legislation that formalized “Indian”
relationships with the Canadian state, as a legalument of assimilative segregation.
Surveillance and geographic restriction were ppacstrategies of colonial guardians for whom
“Indian” identity was legally antithetical to enfrehisement as adults in the Canadian state.
Indian Affairs attempted to stifle ceremonies, nregs, and practices that bolstered cooperation
between indigenous peoples. First Nations leadexs) as the Chiefs of Wikwemikong, observed
the workings of colonial governance and workedrtzalate the position their communities
relative to colonial legal systems. As thdian Actwas amended and applied in ways that suited
colonial convenience, it worked to undermine, algioit could not fully negate, indigenous
principles of legal order and self-determination.

Thelndian Actwas an evolving legislative tool turned to thegmses of the assimilative
state. Although it has more recently been divestesbme of its most telling language, this
dissertation has made evident that, from the ¢ossolidation of colonial laws into the
recalcitrant legislation in 1876, thedian Acthas contained criminalizing provisions from which
other federal and provincial statutes borrowedng$he formative example of Canada’s North-
West frontier, Chapter Six deepens the analysibadindian Actas an instrument of
criminalization. Specific connections are made leetwindigenous identities, the legal authority

of the Canadian state, and tbeminal Code Indigenous persons were significantly exposed to
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criminal investigation, prosecution, and punishnteénbugh thdndian Act The Indian Agents
who formed the Department of Indian Affairs’ OutsiBervice were tasked with the protection of
government wards, yet they were also engaged thdafes and other functions. The obligation
of Indian Agents to uphold colonial standards aftpctive “civilization” were eroded by their
powers to single-handedly orchestrate convicti@espite Indian Affairs’ legally-instituted
paternalistic guardianship over “Indians,” the golssimilation was always predominant. The
case of a girl married against her will, seemirglgible for the dissolution of her marriage, yet
denied a divorce because she was not thought tomwral standards, is illustrative of the
callousness with which narrow moralistic judgmemi&se privileged above legal principle and
protection.

Chapter Seven connects the “Drunken Indian” stgpeota prejudice that is still closely
aligned with the overrepresentation of Aboriginafgons in provincial and federal prisons, with
assimilative criminalization. Ironically, althoudthe Indian Actis often examined for its
delineations of who does, and does not, qualifyfimdian status,” in its criminalization of
intoxicants, it allowed these distinctions to beemvented. Applying criminalizing stereotypes
to indigenous identities gave Indian Affairs, prwial regulators, and the police the power to
assert extreme control over individuals who cowdddrcialized as associated with “Indian” lands,
communities, or modes of life. “Indians” did notveathe legal access to alcohol afforded the
settler communities that they were supposed torheaenfranchised into. Reserves were critical
legal boundaries of prohibitions of liquor manutaet possession, trade, and consumption. The
surveillant geographies of reserves facilitatedrivention in the application of laws that were
already inequitable. Indian Agents were given tbegr to investigate, judge, and incarcerate
persons accused of contravening the intoxicantipians of thendian Act

In Ontario, the Interdiction List, or the “Indianst,” was used by the LCBO to regulate
problematic access to liquor. Efforts were mades®this list to bar the sale of liquor to
“Indians” and Indian Affairs’ enfranchisement catddacilitate legal access to liquor purchase;
however, this chapter finds that phenotypical Haztions, racialization through social
affiliation, and racialization through connectianreserve geographies defined and criminalized
“Drunken Indians.” The criminalizing carceral cogaences of this racialization shifted beyond
the realm of Indian Affairs into that of the LCBlaw enforcement, and prominent legal
decisions following the 195thdian Act Although “Indian” access to liquor have beconssle

constrained, racialization and place-specific anaizations of liquor consumption continue.
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Following Chapter Seven’s examination of one ofidndAffairs’ major assimilative
ideals, sobriety, and the criminalization of thege appeared to fall short of this criterion for
enfranchisement, Chapter Eight turns to the estalent of the carceral tools that Indian Affairs
exercised to punish these criminal transgressibims.intentional use of incarceration for
assimilative ends is substantiated in Chapter Elgiital lock-ups were part of traditional British
systems of carceral justice; however, Indian Affairrned them to their own assimilative ends
when they directed their construction on “Indiands,” using Indian funds, across Canada. As
symbols of state power in geographic outposts,abkas troubling places of punishment, lock-
ups prompted activism and resistance in indigeconsmunities.

In Chapter Nine, archival research and jailhoudienpsests ground Indian Affairs’ use
of lock-ups in Manitoulin Island, a flagship geoghg of indigenous segregation. The
establishment of lock-ups in Manitowaning, Littler@nt, and Gore Bay was an important
element of the Department of Indian Affairs’ patistic program of assimilation for the
indigenous peoples of Manitoulin Island. Lock-upsiébeen reconceived as civic buildings and
recast as interesting local museums housed in jaen Nevertheless, through archival research,
reading the landscape, understanding criminalil@ggslation, and situating lock-ups within the
systems of carceral punishment practiced by Indidairs, the deeper layers of these carceral
facilities emerge.

For the most part, from the construction of theéhprovincial Manitoulin Island lock-
ups until their retirement as carceral facilitieéien local Indian Agents laid charges against
“Indians” and adjudicated cases, they kept assfimiighrough incarceration within their
geographical purview. Indian Agents were obligdigdindian Actprovisions to take on judicial
functions and apply carceral terms to “Indian” d&for actions that may not have even been
offenses for settlers. Since they could, as wdrdsubject to intense surveillance and swift
summary conviction through the aggregated powetkeofndian Agent, prior to the Second
World War, “Indians” often served sentences in Maurdin Island lock-ups. In this way, even as
they appeared to perform within them, Indian Agentsumvented settler judicial systems that
had fewer “minor” offenses to prosecute, more fesgly allowed for legal counsel and appeal,
and made it more difficult to incarcerate. Settléasing with more substantial charges, moved
beyond the domain of one local official into largadicial systems and wider geographies.

From the grounding of assimilation through incaatien in Chapter Nine, Chapter Ten
identifies compelling continuities in the carceaakimilation of indigenous peoples despite

moves towards integrating “Indians” into the widecial welfare programs of the state during,
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and following, the Second World War. In the fullaed time, jail facilities in police stations
replaced the original Manitoulin Island lock-ups the new year commenced in 1945, the
District Gaol at Gore Bay was officially closed gmisoners were to be transported to the
Sudbury District Gaol. Indian Agents remained imeal in criminal matters; however, their
ability to determine cases and retain “Indians’Memitoulin Island had diminished. When three
boys from the Unceded portion of Manitoulin Islaajgbeared to be embarking on a pattern of
housebreaking in town, they were sent away to TrrgiBchool in Toronto. Although not
promoted as a punishment, for the children semh fianitoulin Island to Shingwauk residential
school, perceived offenses, mock trials, and thedgail meant that children experienced
incarceration. Residential schools also taughtakdive labour. By the Second World War,
prisoners sentenced to Canadian penitentiaries agsigned labour in order to instill in them
admirable qualities of industry. In a strange ecopof prison labour and assimilative
cooperation, penitentiary products included thédst@oth which children might labour in
residential schools.

The material geographies of carceral places adenge of the close ties between
incarceration and assimilation despite relocatidimajnishing judicial powers, and Indian
Affairs’ public face of impartiality. Through a stessful Access to Information application and
researcher agreement with the National ArchiveSafada, these connections are brought to
light. The burgeoning proportion of Aboriginal intea in federal and provincial prisons in the
second half of the twentieth century and in regesat's is not, in a strict sense, a new
phenomenon. The overrepresentation of Aboriginedqres in provincial and federal correctional
systems is, to a certain extent, a relocation @driceration from the purviews of individual Indian
Agents into more centralized institutions.

Despite the suffering wrought by colonialism, palnfounds of injustice are certainly
not the full story of indigenous peoples in Candde often exclusionary Canadian national
perspective fails to observe that First Nations romities demonstrate much more than
persistence or resilience in response to the cdlopionslaught. In different ways, First Nations
demonstrate the innovation, accomplishment, hurrand,effective management practices
springing from their own diverse indigenous cultufdotwithstanding the enduring
repercussions of grievous colonial legacies, thi@rsdy topographies of First Nations’
interactions with the Canadian state have the piatén evolve from colonialist desire for
indigenous land towards a respectful appreciatianhas thus far been antithetical to the very

structure of the Canadian state.
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By drawing on the collective wisdom of the peoplgthin its state territories, Canada
has the capacity to break down historical bar@d simultaneously recognize First Nations’
self-determining status alongside full citizenshHipr the Canadian state, indigenous identities
will always be an integral part of its past, présand future. A great deal of work has yet to be
done to recognize and redress the deep historezadrgphical injustices indicated by the
continuing overrepresentation of Aboriginal person€anadian prisons. Tackling such
pernicious questions requires the resourcefulnesshmlars of many different disciplines,
experiences, and identities. Let us strip the lbdilsbifrom Lady Justice and adorn her differently.
Allow her to see that constructing a system withosight into the colonial legal geographies of
indigenous persons has not brought equality. Alghathere are different parts to play, the task of

unmasking this structural inequality belongs torgone.
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Appendix A
Canadian Non-“White/European” Federal Prison Populdion, 1895-
1945

! Reports of the Minister of Justice as to Peniteres in Canada, 1895-1913; Reports of the Inspeofo
Penitentiaries, 1914-1918; Reports of the Superddrt of Penitentiaries, 1919-1923; Annual Repairts
the Superintendent of Penitentiaries, 1924-1945.
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Appendix B

Sir Francis Bond Head’s Manitoulin Document
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Sir Francis Bond Head’s Manitoulin Document

! Adapted from “The Chippewa, Ottawa and Suakingansi— Provisional Agreement for the Surrender of
the Manitoulin Islands and the Islands on the Nehtrre of Lake Huron and also of the Sauking Tayit
—IT 120 1836/08/09,” 1836, National Archives offada, RG10: Department of Indian Affairs, R216-79-
6-E: Treaties and Surrenders, Volume: 1844/IT12feAs Code: 90.
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Appendix C

Manitoulin Island Provincial Lock-ups: Drunkenness'

Number of Commitments for Drunkenness by Year

= Gore Bay

= |_ittle Current

Manitowaning

! Annual Reports of the Inspector of Prisons andiP@harities upon the Common Gaols, Prisons and
Reformatories of the Province of Ontario, 1885-18800-1898; Annual Reports of the Inspector of
Prisons and Public Charities for the Province ofa@in, 1889; Annual Reports of the Inspector oséms
and Reformatories of the Province of Ontario, 18905; Annual Reports of the Inspector of Prisorgs an
Public Charities upon the Common Gaols of the Prcviof Ontario, 1906-1908; Annual Report of the
Inspector of Prisons and Public Charities uponRhsons and Reformatories of the Province of Ootari
1909-1923, 1925; Annual Report upon the PrisonsRefdrmatories the Ontario Board of Parole and the
Commissioner of Extra-mural Employment of the Pngei of Ontario, 1924.

292



Appendix D

Manitoulin Convictions Under the Indian Act

Convictions Under thindian Act Manitoulin Island, From 10 April 1947 to 25 Octot1948

Date Section| Finding Sentence Costs Notes
10-Apr47 | 130(2) | Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t 5065 | Witness fee $1.50
10-Apr-a7 | 130(2) | Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t 5065 | Witness fee $1.50
10-Ap-47 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t P51.00
10-Apr-a7 | 130(2) | Guilty ﬁ;;ﬁggtcf;tja‘;rsii’:]?:;a“'t 5065 | Witness fee $1.50
10-Apr-a7 | 130(2) | Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t 5015 | Witness fee $1.50
10-Apr47 | 130(2) | Guilty ﬁg rﬁggtcfstja‘;rs ii’:]?:ifla“'t 5015 | Witness fee $1.50
10-Apr47 | 130(2) | Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t 5015 | Witness fee $1.50
10-Apr47 | 130(2) | Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t 5015 | Witness fee $1.50
12-Apr-47 | 135 Guilty ﬁgy?;‘gn‘;ofésdg;isnig?:ﬁ““ o $1.50
12-Apr-47 | 135 Guilty ﬁgy?;‘gn‘;ofésdg;isnig?:ﬁ““ o $1.50

Warrant issued, not
29un-47 | 130(2) | Guiy | Onemonthin District Gaol| $3.50| I I [Dated 23 June

Constable Voucher]
3.Jun47 | 135 Guilty ﬁgy?;‘gn‘;ofésdg;isnig?:ﬁ““ ol $3.50 | Arrest cost $1.50
18-Jun-47 | 130 (1) Guilty $10 and costs or in default Jf$2_oo

payment 10 days in jail

! Adapted from “Manitoulin Island District Office Manitoulin Island Agency — Law Enforcement —
Intoxicants,” 1946-1949, National Archives of CaaaRG10: Department of Indian Affairs, Volume:
12686, Series C-V-26, File: [19]/18-6, Part 2, A8z€o0de: 32.
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—t

—t

4

19-Jun-47 126(a) Guilty $50 and costs or in d_efz_aqlt of
payment one month in jail
19-Jun-47 | 135 Guily | $2and costs orin defaultof o, 5 | Aprest cost $1.50
payment 5 days in jail
19-Jun-47 | 135 Guily | $10and costs or in default i) 56 | Aprect cost $1.50
payment 10 days in jail
19-Jun-47 | 135 Guily | $10and costs or in default i, 56 | Aprect cost $1.50
payment 10 days in jail
. $25 and costs or in default of
23-Jun-47 | 130(1) Guilty payment 20 days in jail $4.60
. $10 and costs or in default of .
23-Jun-47 130(2) Guilty payment 10 days in jail $2.85 Witness fee $1.50
. $10 and costs or in default of .
23-Jun-47 130(2) Guilty payment 10 days in jail $2.85 Witness fee $1.50
. $15 and costs or in default of .
23-Jun-47 130(2) Guilty payment 15 days in jail $2.85 Witness fee $1.50
. $10 and costs or in default of 2 arrests cost $3.00,
?July 1947 130(2) Guilty payment 10 days in jail $8.15 witness fee $1.50
. $15 and costs or in default of .
2-Jul-47 130(2) Guilty payment 15 days in jail $4.50 Witness fee $1.50
. $10 and costs or in default of .
2-Jul-47 130(2) Guilty payment 10 days in jail $4.50 Witness fee $1.50
. $10 and costs or in default of .
2-Jul-47 130(2) Guilty payment 10 days in jail $3.50 Witness fee $1.50
. $15 and costs or in default of .
14-Jul-47 130(2) Guilty payment 15 days in jail $9.15 | Witness fee $1.50
. Warrant issued,
149047 | 130(2) | Guilty | oo monthin SUdbUY g3 05 | witness fee $1.50, nc
R.T.
. Warrant issued,
149047 | 130(2) | Guilty | oo monthin SUdbUY g3 05 | witness fee $1.50, nc
R.T.
Warrant issued,
18-Aug-47 128 Guilty One month in District Gaol $2.55| witness fee $1.50, nd
R.T.
. $10 and costs or in default of
18-Aug-47 | 130(2) Guilty payment 10 days in jail $2.00
. $10 and costs or in default of Witness fee $1.50, Ji
18-Aug-47 | 130(2) Guilty payment 10 days in jail $3.55 $1.00
. $10 and costs or in default of Witness fee $1.50, Ji
18-Aug-47 | 130(2) Guilty payment 10 days in jail $3.55 $1.00
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$10 and costs or in default

Pies.00

Given until 27 Aug to
pay fine, paid to

22-Aug-47 | 130(1) Guilty payment 10 days in jail RCMP an_d remitted
by him, witness fee
$1.50
23-Aug-47 | 130(2) Guilty ﬁ;grgggtcfgtja‘;rs'i’:]?;ﬁa““ 5090 | Witness fee $1.50
. Given until 29 Aug to
23-Aug-47 | 130 Guilty ﬁ;g rﬁggtcfgtja‘;rs'i’:] ‘J?':ifla“'t 53.00 | pay fine, paid 1 Sept
witness fee $1.50
Given until 29 Aug to
. $10 and costs or in default of pay fine, fine not
23-Aug-47 | 130(2) Guilty payment 10 days in jail $2.00 paid, warrant issued,
witness fee $1.50
. $10 and costs or in default of,
23-Aug-47 135 Guilty payment 10 days in jail $3.90 Arrest cost $1.50
. Given until 29 Aug to
23-Aug-47 | 130(2) | Guilty ﬁg rﬁggtcfstja‘;rs'i’:] ‘J?':ifla“'t 52,00 | pay fine, paid 1 Sept
witness fee $1.50
- $10 and costs or in default of
23-Aug-47 130 Guilty payment 10 days in jail $0.50
23-Aug47 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;rs'i’:]?;ﬁa““ PM$5.65 | Witness fee $1.50
Remanded to 12 Sept.,
22-Aug-47 128 charge withdrawn
18-0ct47 | 130 Guilty | $10and costs or in default g3 g
payment 10 days in jail
18-0ct47 | 130 Guilty | $10and costs or in default gy 4
payment 10 days in jail
18-0ct47 | 130 Guilty | $10and costs or in default pfy3 o
payment 10 days in jail
1-Nov-47 | 128 Guily | $10and costs or in default i, 56 | Aprect cost $1.50
payment 10 days in jail
8-Nov-47 | 135 Guilty | $25and costs or in default pig, o
payment one month in jail
8-Nov-47 130 Guilty $5 and costs or in default of $2.00

payment 10 days in jail
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$15 and costs or in default

14-Nov-47 | 130(2) Guilty payment 30 days in jail
22-Nov-47 | 128 Guily | $10and costs or in default i, ¢
payment 10 days in jail
24-Nov-47 | 130 Guily | $25and costs or in default i, 76 | Arrest cost $1.50
payment 30 days in jail
. $10 and costs or in default of
1-Dec-47 130(2) Guilty payment 10 days in jail $3.40
. $10 and costs or in default of
1-Dec-47 130(2) Guilty payment 10 days in jail $3.40
. $25 and costs or in default of
6-Dec-47 128 Guilty payment 30 days in jail $6.50 | Arrest cost $1.50
6-Dec-47 | 130 Guily | $10and costs or in default Ofeg 56 | Aprect cost $1.50
payment 10 days in jail
11-Dec-47 | 130 Guily | $10and costs or in default i, 4,
payment 10 days in jail
. $10 and costs or in default of
22-Dec-47 | 130(2) Guilty payment 10 days in jail $4.70
. oo Warrant issued,
7-Jan-48 130(2) Guilty 30 days in jail $3.70 withess fee $1.50
. $10 and costs or in default of .
13-Jan-48 | 130(2) Guilty | - ment 10 days in jail $4.20 | Witness fee $1.50
. $10 and costs or in default of
13-Jan-48 | 130(2) Guilty payment 10 days in jail $5.70
13-Jan-48 | 130(2) Guilty $10 and costs or n c_ie_fault of Warrant issued
payment 10 days in jail
$25 and costs or in default of Same individual as
13-Jan-48 128 Guilty payment_SO dgys in jail $4.50 gbove, warrant
consecutive with former issued, sentenced to
charge District Gaol
. $10 and costs or in default of
27-Jan-48 | 130(2) Guilty payment 10 days in jail $4.70
. $5 and costs or in default of
9-Feb-48 135 Guilty payment 10 days in jail $3.50
9-Feb-48 | 128 Guily | $25and costs or in default i) 56 | Aprect cost $1.50
payment 30 days in jail
. $25 and costs or in default of
14-Feb-48 128 Guilty payment 30 days in jail $3.70
14-Feb-48 | 135 Guilty | $5and costs orin default of ¢ 74
payment 10 days in jail
21-Feb-48 | 130(2) Guilty $15 and costs or in default Jf$3_50

payment 20 days in jail
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$15 and costs or in default

i1 50

21-Feb-48 | 130(2) Guilty payment 20 days in jail

23Feba | 128 | Guity | 520 80% O O CHRUlt Pea g0

2oFeba | 128 | Guity | 52080 o0 O CaRUlt ez 70

16-Mar-48 | 135 Guilty ﬁgy?;‘gn‘;ofésd‘;;isnig?:ﬁ““ % $3.20

18-Mard8 | 130@) | Guiy | 510806 G000 CRtt s 70

18-Mar-48 | 135 Guilty ﬁgy?;‘g n‘;ofésd‘;;isnig?;?l“" % $3.50

25-Mar-48 | 135 Guilty ﬁgy?;‘gn‘;ofésd‘;;isnig?:ﬁ““ % 470

25-Mar-48 | 135 Guilty ﬁgy?;‘gn‘;ofésd‘;;isnig?:ﬁ““ % $5.30

30-Mar-48 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t Pl1.70

30-Mar-48 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t g0 10

30-Mar-48 | 135 Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t 51,70

30-Mar-48 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t Ps1.70

30-Mar-48 | 130(2) Not Guilty Case dismissed
30-Mar-48 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t 5130

24-Feb-48 | 135 Guilty ﬁgy?;‘gn‘;ofésdg;isnig?:ﬁ““ ol $3.50 | Arrest cost $1.50
13apr48 | 130@2) | Guiy | S0 80% S0 O CoRlt Pea 50

13apr48 | 130@2) | Guiy | S0 80 S0 O Clt Pso.00

148 | 1302) | Guity | S0 80¢ GOV O et ¥s3.20

16-Apr-48 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;sii’:]?;fla“'t pf

16-Apr-48 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t 62,90 | Witness fee $1.50
23-Apr-48 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t Pls2.70

23-Apr-48 | 130(2) |  Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t Pls2.50

23-Apr-48 | 130(2) Guilty $15 and costs or in default of

payment 10 days in jail
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$10 and costs or in default

Piss 20

29-Apr-48 130(2) Guilty payment 10 days in jail Witness fee $1.50
. $25 and costs or in default of
29-Apr-48 128 Guilty payment 30 days in jail $2.90
. $10 and costs or in default of
29-Apr-48 135 Guilty payment 10 days in jail $2.50
. $5 and costs or in default of
29-Apr-48 135 Guilty payment 10 days in jail $2.50
. $10 and costs or in default of
24-Feb-48 | 130(2) Guilty payment 10 days in jail $1.20
. $10 and costs or in default of .
30-Apr-48 | 130(2) Guilty | = ment 10 days in jail $4.80 | Witness fee $1.50
. $10 and costs or in default of .
30-Apr-48 | 130(2) Guilty | - vment 10 days in jail $5.40 | Witness fee $1.50
. Warrant issued 21
14-Apr-48 | 130(2) | Guilty $;0rgggt°f§t§a°rs'i’:] ‘?':ifla“'t Ml59.20 | June 1948, 3
pay ysinj witnesses fees $4.50)
. $50 and costs or in default of
7-Jun-48 126a Guilty payment 30 days in jail $5.50
. $5 and costs or in default of
7-Jun-48 135 Guilty payment 10 days in jail $2.50
. $10 and costs or in default of
7-Jun-48 135 Guilty payment 10 days in jail $4.50
. $25 and costs or in default of
10-Jun-48 128 Guilty payment 30 days in jail $5.50
10-Jun-48 | 135 Guily | $2andcosts orin defaultof of 56 | \yimess fee $3.00
payment 10 days in jail
. $5 and costs or in default of
15-Jun-48 135 Guilty payment 10 days in jail $3.50
. $10 and costs or in default of
26-Jun-48 | 130(2) Guilty payment 10 days in jail $5.00
. $10 and costs or in default of
26-Jun-48 | 130(2) Guilty payment 10 days in jail $5.00
. $5 and costs or in default of
6-Jul-48 135 Guilty payment 10 days in jail $2.40
. $10 and costs or in default of
6-Jul-48 135 Guilty payment 10 days in jail $4.70
. $25 and costs or in default of
8-Jul-48 128 Guilty payment 30 days in jail $4.90
12-Jul-48 128 Guilty 60 days in the District Gaol Warrasgued
15-Jul-48 | 130 Guilty | $10and costs or in default pfy3 7
payment 10 days in jail
16-Jul-48 130 Guilty $15 and costs or in default Jf$2_50

payment 15 days in jail
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$10 and costs or in default

Piso 70

16-Jul-48 130 Guilty payment 10 days in jail
23-Jul48 | 130 Guilty | $10and costs or in default pfy,, 5
payment 10 days in jail
23-Jul48 | 130 Guilty | $15and costs or in default oy 5
payment 15 days in jail
23-Jul48 | 130 Guilty | $15and costs or in default oy
payment 15 days in jail
23-Jul48 | 130 Guilty | $15and costs or in default oy 5
payment 15 days in jail
. $25 and costs or in default of
23-Jul-48 128 Guilty payment 30 days in jail $1.70
. $25 and costs or in default of
23-Jul-48 128 Guilty payment 30 days in jail $3.70
. $10 and costs or in default of
2
? Aug 1948 130 Guilty payment 10 days in jail $3.70
. $10 and costs or in default of
3-Aug-48 135 Guilty payment 10 days in jail $1.00
. $10 and costs or in default of
9-Aug-48 130 Guilty payment 10 days in jail $2.50
. $10 and costs or in default of
16-Aug-48 130 Guilty payment 10 days in jail $3.30
. $25 and costs or in default of
17-Aug-48 128 Guilty payment 30 days in jail $4.90
. $25 and costs or in default of
17-Aug-48 128 Guilty payment 30 days in jail $5.20
. $10 and costs or in default of
17-Aug-48 | 130(2) Guilty payment 10 days in jail $2.70
. $10 and costs or in default of
18-Aug-48 | 130 (2) Guilty payment 10 days in jail $5.70
. $15 and costs or in default of
19-Aug-48 130 Guilty payment 15 days in jail $2.00
19-Aug-48 130 Guilty 30 days in jail Warrant issued
. $10 and costs or in default of
19-Aug-48 130 Guilty payment 10 days in jail $3.70
19-Aug-48 128 Guilty 30 days in jail Warrant issued
. $25 and costs or in default of
19-Aug-48 130 Guilty payment 30 days in jail $4.00
. $10 and costs or in default of
19-Aug-48 130 Guilty payment 10 days in jail $1.00
. $10 and costs or in default of
19-Aug-48 130 Guilty payment 10 days in jail $1.00
23-Aug-48 130 Guilty $25 and costs or in default Jf$2_oo

payment 30 days in jail
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$10 and costs or in default

D5 50

24-Aug-48 130 Guilty payment 10 days in jail

26aug48 | 130 | Guity | DO SNCCoS O e Psa.0
26augas | 128 | Guity | D20 S0CCE O Cetlt Ps1 70
2aug4s | 128 | Guily | D20 S0CCE O Cetlt Psa 0
2aug48 | 130 | Guily | DO SNCCoS O ot Psa.0
2nugas | 130 | Guity | S1080C NS ot ol s 20
2augas | 130 | Guity | DS S0CCoS o cetlt Ps2.00
soaugas | 135 | Guity | DO 8NGO Cetlt Ps2.00
1sepds | 130 | Guity | 208G I C2BU Ps 60
3sepds | 130 | Guity | 25 G O C2Bul Pz 00
7-Sep-48 | 128 Guilty ﬁi;ﬁggt%ogtja‘;rsii’:]?:;a“'t Pls2.90
7-Sep-48 | 130 Guilty ﬁ;grgggtcfgtja‘;rsii’:]?;ﬁa“'t Pls2.70
7-Sep-48 | 128 Guilty ﬁi;ﬁggt%ogtja‘;rsii’:]?:;a“'t Pls1.90
7sepds | 130 | Guity | 2080 O CaBul Psa 30
7sepds | 130 | Guity | 2080 O CoBU Pz 90
7sepds | 130 | Guity | >9800 I CoBU Plss 10
7sepds | 130 | Guity | >9800 I CoBU Plss 50
7-Sep-48 | 130 Gty | B o Lo s ] 6250
7-Sep-48 | 128 Guilty ﬁi;ﬁggt%ogtja‘;rsii’:]?:;a“'t Pls1.00
7-Sep-48 | 126c |  Guilty ﬁggrgggt%"gtja‘;rsii’:]?:;a“'t Pls6.00
10-Sep48 | 130 | Guity | 2000 R O <98 Plss 10
10-Sep-48 130 Guilty $15 and costs or in default of.,

payment 15 days in jail
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$25 and costs or in default

Pie3.00

10-Sep-48 128 Guilty payment 30 days in jail
. $10 and costs or in default of
10-Sep-48 130 Guilty payment 10 days in jail $2.10
. $10 and costs or in default of
10-Sep-48 130 Guilty payment 10 days in jail $3.50
. $10 and costs or in default of
16-Sep-48 130 Guilty payment 10 days in jail $3.00
. $10 and costs or in default of
16-Sep-48 130 Guilty payment 10 days in jail $2.00
. $25 and costs or in default of
16-Sep-48 128 Guilty payment 30 days in jail $4.50
. $15 and costs or in default of
16-Sep-48 130 Guilty payment 15 days in jail $2.00
. $10 and costs or in default of
16-Sep-48 130 Guilty payment 10 days in jail $1.00
. $10 and costs or in default of
16-Sep-48 130 Guilty payment 10 days in jail $1.00
. $10 and costs or in default of
16-Sep-48 130 Guilty payment 10 days in jail $1.00
. $10 and costs or in default of
16-Sep-48 130 Guilty payment 10 days in jail $1.00
. $10 and costs or in default of
16-Sep-48 130 Guilty payment 10 days in jail $1.00
. $10 and costs or in default of
16-Sep-48 130 Guilty payment 10 days in jail $0.00
. $50 and costs or in default of
20-Sep-48 126a Guilty payment 30 days in jail $2.00
. $10 and costs or in default of
23-Sep-48 130 Guilty payment 10 days in jail $8.50
. $50 and costs or in default of
23-Sep-48 126¢ Guilty payment 30 days in jail $12.50
20ct48 | 130 Guilty | 10 and costs or in default pig, g,
payment 10 days in jail
. $10 and costs or in default of
4-Oct-48 135 Guilty payment 10 days in jail $3.50
. $5 and costs or in default of
7-Oct-48 135 Guilty payment 10 days in jail $2.00
9-Oct48 | 130 Guilty | $10and costs or in default ol g,
payment 10 days in jail
9-Oct48 | 130 Guilty | $10and costs or in default ol 5 ¢,
payment 15 days in jail
12-Oct-48 130 Guilty $10 and costs or in default Jf$2_oo

payment 10 days in jail
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$10 and costs or in default

Do 50

18-Oct-48 130 Guilty payment 10 days in jail

25-0ct48 | 130 Guilty | $10and costs or in default pf, 5
payment 10 days in jail

25-0ct48 | 130 Guilty | $10and costs or in default g 5
payment 10 days in jail

25-0ct-48 130 Guilty $10 and costs or in default Jf$2_70

payment 10 days in jail
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Appendix E

General Research Ethics Board Approval
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