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COPYRIGHT BOARD & COURT CASES

* Important recent and pending cases in
— Copyright Board
— Federal Court
— Federal Court of Appeal
— Supreme Court of Canada
— USA



The SCC Fair Dealing Trilogy

* CCH Canadian Ltd. v. Law Society of Upper
Canada, [2004] 1 SCR 339, 2004 SCC 13

* Society of Composers, Authors and Music
Publishers of Canada v. Bell Canada, [2012] 2
SCR 326, 2012 SCC 36

e Alberta (Education) v. Canadian Copyright
Licensing Agency (Access Copyright), [2012] 2
SCR 345, 2012 SCC 37



http://canlii.ca/t/1glp0
http://canlii.ca/t/fs0vf
http://canlii.ca/t/fs0v5

CCH Takeaways

49 As an integral part of the scheme of copyright law, the s. 29 fair dealing
exception is always available. Simply put, a library can always attempt to prove
that its dealings with a copyrighted work are fair under s. 29 of the Copyright

Act. Itis only if a library were unable to make out the fair dealing exception under
s. 29 that it would need to turn to s. 30.2 of the Copyright Act to prove that it
qualified for the library exemption.

56 It may be possible to deal fairly with a whole work. [e.g. “an entire academic
article]

63  This raises a preliminary question: is it incumbent on the Law Society to
adduce evidence that every patron uses the material provided for in a fair dealing
manner or can the Law Society rely on its general practice to establish fair
dealing? | conclude that the latter suffices. Section 29 of the Copyright Act states
that “[flair dealing for the purpose of research or private study does not infringe
copyright.” The language is general. “Dealing” connotes not individual acts, but a
practice or system. This comports with the purpose of the fair dealing exception,
which is to ensure that users are not unduly restricted in their ability to use and
disseminate copyrighted works. Persons or institutions relying on the s. 29 fair
dealing exception need only prove that their own dealings with copyrighted works
were for the purpose of research or private study and were fair. They may do this
either by showing that their own practices and policies were research-based and
fair, or by showing that all individual dealings with the materials were in fact
research-based and fair.

70 The availability of a licence is not relevant to deciding whether a dealing has
been fair.



http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html#sec29_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html#sec29_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html#sec30.2_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html#sec29_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html#sec29_smooth

CCH - the Six Factors

The purpose of the dealing,

The character of the dealing,

The amount of the dealing,

The nature of the work,

Available alternatives to the dealing and
The effect of the dealing on the work

...are all factors that could help determine whether or not a
dealing is fair. These factors may be more or less relevant to
assessing the fairness of a dealing depending on the factual
context of the allegedly infringing dealing. In some contexts,
there may be factors other than those listed here that may
help a court decide whether the dealing was fair.”
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SOCAN v Bell Takeaways

[22] Limiting research to creative purposes
would also run counter to the ordinary meaning of
“research”, which can include many activities that
do not demand the establishment of new facts or
conclusions. It can be piecemeal, informal,
exploratory, or confirmatory. It can in fact be
undertaken for no purpose except personal
interest. It is true that research can be for the
purpose of reaching new conclusions, but this
should be seen as only one, not the primary
component of the definitional framework.



Alberta v. Access Copyright Takeaways

[25]  Similarly, photocopies made by a teacher and provided to primary and
secondary school students are an essential element in the research and
private study undertaken by those students. The fact that some copies were
provided on request and others were not, did not change the significance of
those copies for students engaged in research and private study.

[26] Nor, with respect, do | accept the statement made by the Board and
endorsed by the Federal Court of Appeal, relying on University of London
Press, that the photocopies made by teachers were made for an unfair
purpose — “non-private study” — since they were used by students as a group
in class, and not “privately”. As discussed above, the holding was simply that
the publisher could not hide behind the students’ research or private study
purposes to disguise a separate unfair purpose — in that case, a commercial
one. The court did not hold that students in a classroom setting could never
be said to be engaged in “private study”.

[27]  With respect, the word “private” in “private study” should not be
understood as requiring users to view copyrighted works in splendid

isolation. Studying and learning are essentially personal endeavours, whether
they are engaged in with others or in solitude. By focusing on the geography
of classroom instruction rather than on the concept of studying, the Board
again artificially separated the teachers’ instruction from the students’
studyinag.



Canadian Broadcasting Corp. v.
SODRAC

* Canadian Broadcasting Corp. v. SODRAC 2003 Inc. 2015 SCC 57
(November 26, 2015) See my blog.

* Rothstein, J. re “mandatory” issue:

(112) I conclude that the statutory licensing scheme does not
contemplate that licences fixed by the Board pursuant to s. 70.2 should
have a mandatory binding effect against users.

(113) | find that licences fixed by the Board do not have mandatory
binding force over a user; the Board has the statutory authority to fix
the terms of licences pursuant to s. 70.2, but a user retains the ability
to decide whether to become a licensee and operate pursuant to that
licence, or to decline.

 Why does this apply “a fortiori” re the Copyright Board?

e Transportation analogy...


http://excesscopyright.blogspot.ca/2016/03/the-mandatory-tariff-issue-follow-up.html

Netflix and Fair Dealing

FCA:

[52] Before concluding, | would simply say that, in the end, rules of
procedure are there to serve the interests of justice. In my view, justice in this
case required that Netflix be given the opportunity of putting its case forward
with regard to the issues of fair dealing and technological neutrality.

VI. Conclusion

[53] | would therefore allow the application for judicial review with costs,
| would set aside the Board’s decision insofar as it pertains to royalties on free
trials and | would return the matter to a differently constituted panel of the
Board for redetermination in accordance with these reasons.

Netflix, Inc. v. Society of Composers, Authors and Music Publishers of Canada,
2015 FCA 289



http://canlii.ca/t/gmnhc

Access Copyright v. Provinces

Access Copyright v. Provinces — JR from Copyright Board decision of May
22, 2015. Hearing took place June 20, 2016. Decision pending. See my
initial blog.
And my “fallout” blog, especially re Province of Ontario
To recapitulate, the Board awarded a tariff of 11.56 ¢ per FTE (full time
equivalent) for the period 2005-2009 and 49.71 ¢ per FTE for 2010-2014.
That’s less than 1% and about 2% respectively of what AC asked for.
According to the Board, the tariff will generate a total of only about
$370,000 over its ten year period — which is likely only a small fraction of
the costs involved in obtaining the tariff.
JR main issues:

— Did Board err in removing Deletion Provisions

— Procedural fairness re various issues

— “Substantial part”

— Burden of proof

— Assessment of fair dealing “without regard to he recognized evidential and
persuasive burdens....”

— Assessment of fair dealing “in an atomistic and isolated view of the fairness
factors:, etc.



http://cb-cda.gc.ca/decisions/2015/DEC-2015-03-22.pdf
file:///C:/Users/Howard.Knopf/OD 1/alberta government tlak/See http:/cas-cdc-www02.cas-satj.gc.ca/fca-caf/IndexingQueries/infp_RE_info_e.php?court_no=A-293-15
http://excesscopyright.blogspot.ca/2015/05/access-copyrights-provincial-tariff_22.html
http://excesscopyright.blogspot.ca/2015/05/possible-fallout-from-copyright-boards.html

Access Copyright v. CMEC re K-12

Access Copyright v. CMEC re K-12 - JR from Copyright Board
decision of February 19, 2016. JR heard November 22, 2016 in
Ottawa. Main issues include:

— Repertoire

— Fair dealing

— Substantial part

— Burden of proof

— Procedural fairness

Note that the Provincial Government JR was heard earlier by a
different panel & decision has not yet been released

Recent FCA ruling upheld the Board on fair dealing and substantial
part analysis

However, both Board and Court avoided dealing with CMEC
guidelines, which are essentially the same as Universities Canada
guidelines.

See my blog

Watch for possible conflicting/confusing decision from FCA in Provincial
Government case still pending



http://cb-cda.gc.ca/decisions/2016/DEC-K-122010-2015-19-02-06.pdf
http://excesscopyright.blogspot.ca/2017/02/the-federal-court-of-appeal-rules-on.html

Access Copyright v. York U.

Access Copyright v. York U. Final three days of argument re Phase |
took place on June 22-24, 2016 in Ottawa. Decision is pending.
Main issues include:

— Is the interim tariff on which this litigation is based “mandatory”?
— Are York U’s fair dealing guidelines sustainable?

See my blog

Decision will be released next week:

06 2017--29 - Written directions received from the Court: The Honourable
Mr. Justice Phelan dated 29-JUN-2017 directing that "The Court has
reviewed the Defendant'’s letter of today's date and advises that the
judgment and reasons for judgment will be issued no earlier than July 7,
2017. The Court trusts that this will address the Defendant's concerns
raised in its letter." placed on file on 29-JUN-2017 Confirmed in writing to
the party(ies)

Note that York argued only on the narrow basis that an “interim”
tariff cannot be mandatory. Told that Court that it needn’t rule on
“final” tariffs.

Some possible scenarios
Appeals and interventions?


http://cas-cdc-www02.cas-satj.gc.ca/IndexingQueries/infp_RE_info_e.php?court_no=T-578-13&select_court=T

Access Copyright @ Copyright Board —
Post-Secondary Tariff

Access Copyright Board — Post-Secondary Tariff — Copyright Board —
Hearing took place January 2016. Decision is pending. This is the
mega tariff hearing that AUCC and ACCC withdrew from, leaving the
matter unopposed for practical purposes.

“They have spent almost three million dollars that we know about
to mid-2012 only to abandon their members midway through this
historic hearing and, even worse still, to withdraw their objections
with no apparent concession on the part of AC. Indeed, the model
licenses that they had earlier agreed upon have been widely
disavowed by their members. “

e Still no decision from Copyright Board 1.5 years after “hearing” and
seven years after case began for 2011-2018

 See my blog here. And here.
 New proposed Tariff filed for 2018-2020
* Deadline for objection is July 19, 2017



http://excesscopyright.blogspot.ca/2012/06/faq-re-acdeal-q-re-pusillanimous.html
http://excesscopyright.blogspot.ca/2012/05/accc-reaches-model-license-deal-with.html
http://excesscopyright.blogspot.ca/2016/02/access-copyright-and-absent.html
http://excesscopyright.blogspot.ca/2014/04/the-access-copyright-post-secondary.html

How and Why to Object at the
Copyright Board

Very simple

Just a letter required with basic explanation of who you are and
why you object

You can always withdraw later

Unlike the Court, there are no costs payable to other parties if you
withdraw

Contrary to popular belief, it is not necessarily necessary that all
members of an association answer all interrogatories. The Board
can limit responses to a small representative sample, as it has long
done with radio stations. But the Board must be asked to do so,
and this was not done in the previous hearing process.

That was apparently a serious problem back in 2011 -2012
Even Board said is wasn’t necessary — but then it was too late
July 19, 2017 deadline



http://excesscopyright.blogspot.ca/2012/05/aucc-settlement-with-access-copyright.html

COPIBEC v. Laval

Here's the decision of the Quebec Court of Appeal
dated February 8, 2017

This will allow class action by COPIBEC against Laval to
proceed

Note:

— There is no "interim tariff" in effect for Copibec. York is
relying on the "interim tariff" from the Copyright Board,
which AUCC and ACCC took no steps to have set aside
when this might have been possible and perhaps quite
feasible at the time back in January 2011.

— This is a proposed class action. The AC v York U litigation is
not.

Cf. Waldman v. Thomson Reuters in Ontario



http://www.canlii.org/fr/qc/qcca/doc/2017/2017qcca199/2017qcca199.html
http://excesscopyright.blogspot.ca/2011_01_01_archive.html

Blacklock’s v AGC

e Blacklock’s v AGCT-1391-14 Decided November
10, 2016.

* [45]...It also goes without saying that whatever
business model Blacklock’s employs it is always
subject to the fair dealing rights of third parties.
To put it another way, Blacklock’s is not entitled to
special treatment because its financial interests
may be adversely affected by the fair use of its
material...

e See my blog.



http://cas-cdc-www02.cas-satj.gc.ca/rss/T-1391-14_20161109_JR_E_O_OTT_20161109172452_BAR_2016_FC_1255.pdf
http://excesscopyright.blogspot.ca/2016/11/blacklocks-fails-in-copyright.html

P.S. Knight v. Canadian Standards Association

e P.S. Knight v. Canadian Standards Association — FCA A-90-16 Various
motions heard January 12, 2017 . This is an appeal of the substantive
decision and costs order in a case involving whether the CSA owns
copyright in its electrical code as incorporated by reference into
provincial legislation.

Trial Judge:

[59] Knight cannot rely on fair dealing as the allegedly infringing Knight
Code work is a complete copy of the 2015 CSA Code. One of the considerations
enunciated by the Supreme Court of Canada in CCH, above, was the extent of
the copying. When 100% of a work is copied, the dealing cannot be fair.
Further, the argument that it is for educational purposes has no merit. The
Knight Code is clearly a competitive commercial undertaking by Knight to
compete with the 2015 CSA Code, and they have no valid claim to fair dealing.

This is under appeal in the Federal Court of Appeal


http://www.canlii.org/en/ca/fct/doc/2016/2016fc294/2016fc294.html?resultIndex=2
http://cas-cdc-www02.cas-satj.gc.ca/fca-caf/IndexingQueries/infp_RE_info_e.php?court_no=A-90-16

Keatley Surveying v. Teranet, 2016
ONSC 1717

e Keatley Surveying v. Teranet, 2016 ONSC 1717

 More “expropriation”. See Scassa: “Surveyors' copyrights effectively
expropriated by provincial land registry system”

[7] Here, however, other related provisions deal directly with this point.
Section 15(4) of the Registry Act specifically requires that registered
surveys shall be copied, computerized and distributed to the public for
a fee. A parallel section in the Land Titles Act, s. 165(4)(b), similarly
imposes a statutory obligation on the province to make and sell copies
of the plans of survey. This section also authorizes the distribution of a
computerized copy of the plan to the public for a fee. The statutory
prescription and authorization for copying the plans of survey
strongly suggests a legislative intention that “property of the Crown
as used in these statutory provisions includes copyright.

(Footnotes omitted. Emphasis added)
* |If appeal successful, will fair dealing come into play?

”


http://www.canlii.org/en/on/onsc/doc/2016/2016onsc1717/2016onsc1717.pdf
http://www.teresascassa.ca/index.php?option=com_k2&view=item&id=216:surveyors-copyrights-effectively-expropriated-by-provincial-land-registry-system

Royal Conservatory v. Conservatory
Canada

e Royal Conservatory v. Maclntosh 2016 FC 929
e What was decided

* Lessons to be learned re record keeping



http://decisions.fca-caf.gc.ca/fc-cf/decisions/en/item/180114/index.do

Nintendo v. King

* Nintendo of America Inc. v. King, 2017 FC 246
(CanlLlIl)

 Federal Court decision re TPM
 What was decided

 Why it should NOT be given “high
precedential value”

 See my blog


http://canlii.ca/t/h0r1j

Trader v CarGurus

Trader v. CarGurus 2017 ONSC 1841
What was decided

Framing may be infringing

Damages reduced to $2 per work


http://canlii.ca/t/h32jb

Douez v. Facebook

*  Douezv. Facebook Heard by SCC November 4, 2016

Private International Law — Choice of Forum — Contracts — Courts — Jurisdiction — Privacy — Statutory torts —
Effect of a forum selection clause in the online terms of use of a social media networking website — To what
extent does Z.I. Pompey Industrie v. ECU-Line N.V., [2003] 1 S5.C.R. 450, 2003 SCC 27, apply to forum selection
clauses in online contracts of adhesion attempting to avoid the exclusive grant of jurisdiction to domestic courts
in quasi-constitutional public protection statutes — To what extent do protective statutes enacted in the public
interest constitute “strong cause” to avoid forum selection clauses — Is a forum selection clause considered as
part of the statutory forum non conveniens analysis within the Court Jurisdiction and Proceedings Transfer Act,
S.B.C. 2003, c. 28 (“CIPTA”) framework or must a plaintiff first demonstrate a “strong case” not to enforce the
forum selection clause before receiving the benefits of the CIPTA.

The applicant commenced an action and sought certification as a class action against the respondent. She
alleged it used her name and portrait in an advertisement product known as “Sponsored Stories” without her
consent, contrary to the statutory tort created by subsection 3(2) of the Privacy Act, R.S.B.C. 1996, c. 373. When
a Facebook member “likes” a post on Facebook that relates to an entity that has purchased an advertising
service, the respondent sometimes features the name and/or likeness of that member, together with the
advertising logo and other product or service information of that entity, in a Sponsored Story sent to the
member’s Facebook contacts. The member is not notified about the Sponsored Story. The respondent argued
that it had obtained either the express or implied consent of its users through its terms of use, other disclosure
on its website, and through a user’s actions such as their privacy settings. It also submitted the court should
decline jurisdiction on the basis that California was the designated choice of jurisdiction and applicable law in
the terms of use.

The Supreme Court of British Columbia dismissed the respondent’s application to have court decline jurisdiction
and certified the applicant’s action as a class action. The Court of Appeal for British Columbia allowed the
appeal, holding that the respondent’s forum selection clause should be enforced and granting a stay of
proceedings.

* Recent decision of SCC may give hope that clauses in copyright license
agreements purporting to limit users’ fair dealing rights may be
unenforceable Douez v. Facebook, Inc., 2017 SCC 33 (Canlll)



http://www.scc-csc.ca/case-dossier/info/sum-som-eng.aspx?cas=36616
http://canlii.ca/t/h4g1b

Re:Sound’s Resounding Loss in
Copyright Board Tariff 8 Judicial

Review
e What was decided?

e Why?
* “Appreciation” of Copyright Board....

[100] To reiterate, overall the Board was entitled
to a broad margin of appreciation in considering the
complex and specialized issues in this case. The
applicant has not persuaded me that the Board’s
decision was outside of that margin of appreciation.



http://excesscopyright.blogspot.ca/2017/06/resound-resoundingly-loses-judicial.html

Google v. Equustek

Google’s Severe Setback in the Supreme Court
of Canada on June 28, 2017

What happened?

What’s next?

What might this mean for the
library/academic community?



http://excesscopyright.blogspot.ca/2017/06/google-suffers-severe-setback-from.html

United Airlines v. Cooperstock

UNITED v. UNTIED
F-rom Federal Court June 23, 2017
Parody

Copyright and trademark

Self-represented defendant but Court clearly
intends this to be a precedent


http://canlii.ca/t/h4jzj

USA — Georgia State Continues

Library Copyright Alliance Files Amicus Brief in GSU E-Reserves Case

Appellant Publishers (“Publishers”) and their amici don’t know when to quit.
Publishers could have declared victory in 2009, when GSU modified its
ereserves policy in response to the initiation of this lawsuit. Publishers could
have declared victory in 2014 after this Court reversed the district court’s 2012
decision and provided detailed guidance on how fair use principles should be
applied to ereserves. Publishers could have concluded this litigation after the
district court refused to re-open the record on remand. Instead, Publishers
doggedly pursue their claims concerning excerpts used in three school termes,
eight years ago. The students who took those classes have long graduated.
Many of the courses are probably no longer being taught at GSU, and likely
some of the instructors have retired or moved to other institutions of higher
education. Indeed, it may well be that none of the excerpts at issue are still in
use at GSU. And Publishers cannot be awarded damages.


http://policynotes.arl.org/?p=1479

17 U.S.C. § 107

Notwithstanding the provisions of sections 106 and 106A, the fair use of a
copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for purposes
such as criticism, comment, news reporting, teaching (including multiple
copies for classroom use), scholarship, or research, is not an infringement of
copyright. In determining whether the use made of a work in any particular
case is a fair use the factors to be considered shall include —

(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value of the
copyrighted work. T

The fact that a work is unpublished shall not itself bar a finding of fair use if
such finding is made upon consideration of all the above factors.



U.S. Fair Use, CDN Fair Dealing & Berne Three Step Test

17 U.S. Code § 107 - Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,
including such use by reproduction in copies or phonorecords or by any other means specified by
that section, for purposes such as criticism, comment, news reporting, teaching (including multiple
copies for classroom use), scholarship, or research, is not an infringement of copyright. In
determining whether the use made of a work in any particular case is a fair use the factors to be
considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial nature or
is for nonprofit educational purposes; (2) the nature of the copyrighted work; (3) the amount and
substantiality of the portion used in relation to the copyrighted work as a whole; and (4) the effect
of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made
upon consideration of all the above factors.

Canadian Copyright Act

Research, private study, etc.

29 Fair dealing for the purpose of research, private study, education, parody or satire does not
infringe copyright.

[Six judicial factors: 1. The purpose of the dealing, 2. The character of the dealing, 3. The amount
of the dealing, 4. The nature_of the work, 5. Available alternatives to the dealing and 6. The effect
of the dealing’on the work.. In some contexts, there may be factors other than those listed here
that may help a court decide whether the dealing was fair]

Berne Convention Article 9(2)

It shall be a matter for legislation in the countries of the Union to permit the reproduction of such
works in certain special cases, provided that such reproduction does not conflict with a normal
exploitation of the work and does not unreasonably prejudice the legitimate interests of the author



Other Major US Fair Dealing Cases in
Education Context

* Authors Guild v. Google, Inc., 804 F.3d 202 (2d Cir.
2015) held that that the copying of millions of
books into a digital searchable database was fair
use because “Google Books provides significant
public benefits” (Judge Chin)

* Authors Guild, Inc. v. HathiTrust, 755 F.3d 87 (2d
Cir. 2014) held that uses by defendant including
full text searchable database of copyrighted
works were “transformative” and fair use




Problems with Universities Canada
Guidelines

* My Criticism of Universities Canada approach
to Fair Dealing

* Overall Guidelines
* “Application Documents”


http://excesscopyright.blogspot.ca/2013/09/the-aucc-finally-provides-fair-dealing.html

Universities Canada Fair Dealing Policy
for Universities

Guidelines

1. Teachers, instructors, professors and staff members in non-profit universities may communicate and reproduce, in paper or
electronic form, short excerpts from a copyright-protected work for the purposes of research, private study, criticism, review,
news reporting, education, satire or parody.

2. Copying or communicating short excerpts from a copyright-protected work under this Fair Dealing Policy for the purpose of
news reporting, criticism or review must mention the source and, if given in the source, the name of the author or creator of the
work.

3. A copy of a short excerpt from a copyright-protected work may be provided or communicated to each student enrolled in a
class or course:

(a) as a class handout

(b) as a posting to a learning or course management system that is password protected or otherwise restricted to students of the
university

(c) as part of a course pack

4. A short excerpt means:

(a) upto 10% of a copyright-protected work (including a literary work, musical score, sound recording, and an audiovisual work)
(b) one chapter from a book

(c) a single article from a periodical

(d) an entire artistic work (including a painting, print, photograph, diagram, drawing, map, chart, and plan) from a copyright-
protected work containing other artistic works

(e) an entire newspaper article or page

(f) an entire single poem or musical score from a copyright-protected work containing other poems or musical scores
(g) an entire entry from an encyclopedia, annotated bibliography, dictionary or similar reference work

provided that in each case, no more of the work is copied than is required in order to achieve the allowable purpose.

5. Copying or communicating multiple short excerpts from the same copyright-protected work, with the intention of copying or
communicating substantially the entire work, is prohibited.

6. Copying or communicating that exceeds the limits in this Fair Dealing Policy may be referred to a supervisor or other person
designated by the university for evaluation. An evaluation of whether the proposed copying or communication is permitted under
fair dealing will be made based on all relevant circumstances.

7. Any fee charged by the university for communicating or copying a short excerpt from a copyright-protected work must be
intended to cover only the costs of the university, including overhead costs.



Better Guidelines

e UofT, or UBC or Athabasca just to take some
examples.

 Moreover, the U of T fair dealing guidelines
provide a useful “Step-by-Step Approach to
Determining if the Copying or other Dealing is
Permitted” and permits a degree of flexibility as
to what constitutes a “short excerpt”. The UBC
document includes a useful flow chart. No such
clear and helpful guidance is found in these AUCC
documents, despite their great overall length.

* See my blog here.



http://www.provost.utoronto.ca/public/pdadc/2013_to_2014/15.htm
http://copyright.ubc.ca/requirements/copyright-guidelines/
http://ous.athabascau.ca/policy/academic/fair_dealing_policy.htm
http://www.provost.utoronto.ca/Assets/Provost+Digital+Assets/26.pdf
http://excesscopyright.blogspot.ca/search?q=moreover,+the+u+of+t+guidelines

Can Fair Dealing Rights be Lost by
Waiver or Contracting Out?

Why do these documents make concessions on fundamental legal issues that are far from being
clearly resolved? For example, the AUCC documents state that “Any copying and/or distribution
restrictions contained in a licence that permits access to a copyright-protected work will take
precedence over the Fair Dealing Policy.” That is arguably far from clear under Canadian law,
especially vis a vis students and professors who have not signed onto and may not be bound by the
terms of these licenses. In fact, there is a 1986 Supreme Court of Canada decision, applied several
times since then and in recent jurisprudence involving education, that affirms that when a statutory
provision has been enacted “in the public interest”, then the “long standing rule against contracting
out or waiver should apply to it”. Given the Chief Justice’s resounding affirmation in the CCH
decision of “users’ rights” and their importance, and Parliament’s decision to include “education”
as one of the cornerstone fair dealing purposes, there would seem to be no doubt that fair dealing
“user’s rights” were enacted “in the public interest”.

Recent SCC decision in Douez offers promise. The conspicuous references to such concepts as
“gross inequality of bargaining power”, “consumer contracts of adhesion”, “grossly uneven
bargaining power” are very encouraging for consumers’ rights in an age when, as Justice

Abella asks in her concurring opinion:

[99] “What does “consent” mean when the agreement is said to be made by pressing a
computer key? Can it realistically be said that the consumer turned his or her mind to all the
terms and gave meaningful consent?”

Justice Abella goes on to say:

[104] In general, then, when online consumer contracts of adhesion contain terms that
unduly impede the ability of consumers to vindicate their rights in domestic courts,
particularly their quasi-constitutional or constitutional rights, in my view, public policy
concerns outweigh those favouring enforceability of a forum selection clause.



http://scc.lexum.org/decisia-scc-csc/scc-csc/scc-csc/en/item/167/index.do?r=AAAAAQAjY29udHJhY3Rpbmcgb3V0IG9mIHN0YXR1dG9yeSByaWdodHMAAAAAAAAB
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16700/index.do

PROBLEMS WITH THE COPYRIGHT BOARD

The Senate Banking, Trade and Commerce Committee held four hours of
hearings about the Copyright Board on November 2 and 3, 2016. The
schedule and links to the archived video — already available — are here. My
contribution begins the 12:12:40 mark of the second day and in the Q&A
that follows. My conclusion in my oral presentation was that “the solution
is very simple”. We need:

Less resources.

More regulation including deadlines — like every other efficient
court or tribunal anywhere.

Less excuses.

* My written brief can be seen here. The gist of my submission is that we
need less resources, more regulations (which need not await 2017) and
eventually some “machinery” changes, which would require legislation
and could be dealt with in the 2017 context. | offered very specific
suggestions for the subject matter of the regulations and nature of the
machinery changes, which are summarized at page 2 of my brief, which
will eventually be posted by the Senate in both official languages, along
with material from others.

* See my blog.


http://www.parl.gc.ca/sencommitteebusiness/CommitteeStudies.aspx?parl=42&ses=1&Language=E&comm_id=1003
https://www.scribd.com/document/329914788/Howard-Knopf-SENATE-PRESENTATION-Nov-1-2016-pdf
http://excesscopyright.blogspot.ca/2016/11/senate-banking-trade-and-commerce.html

Copyright Revision — 2017 Five Year
Review

* Copyright Revision — Five Year Review — 2017

— Senate Hearings re Copyright Board: Report due
November 30, 2016

— See my blog.

e Copyright Revision Generally:
— Expected attack on fair dealing
— Expect demands for term extension
— NAFTA renegotiation

e Best defence is good offence?



http://excesscopyright.blogspot.ca/2016/11/senate-banking-trade-and-commerce.html

Section 92 Review

Review of Act

92 Five years after the day on which this section
comes into force and at the end of each subsequent
period of five years, a committee of the Senate, of
the House of Commons or of both Houses of
Parliament is to be designated or established for
the purpose of reviewing this Act.

1997, c. 24, s. 50;
2012, c. 20, s. 58.



Note previous version of s. 92

Review of Act

92 (1) Within five years after the coming into force of this section, the
Minister shall cause to be laid before both Houses of Parliament a
report on the provisions and operation of this Act, including any
recommendations for amendments to this Act.

Marginal note: Reference to parliamentary committee

(2) The report stands referred to the committee of the House of
Commons, or of both Houses of Parliament, that is designated or
established for that purpose, which shall

(a) as soon as possible thereafter, review the report and undertake a
comprehensive review of the provisions and operation of this Act; and

(b) report to the House of Commons, or to both Houses of Parliament,
within one year after the laying of the report of the Minister or any
further time that the House of Commons, or both Houses of Parliament,
may authorize.

1997, c. 24, s. 50.



What Can be Fixed by Regulation in s.
92 Review

* Notice and Notice
* Copyright Board
e NO LEGISLATION NEEEDED



Content Community Wish List?

The roll back of the Supreme Court of Canada (“SCC”) rulings on fair
dealing, namely CCH v LSUC, SOCAN v. Bell and Province of Alberta v.
Access Copyright

To repeal the explicit inclusion of “education” in s. 29 in the 2012
legislation, not that it has made any great difference given that the key
SCC fair dealing rulings were all based on the previous law

To impose some version of an “iPod tax” on memory and devices or even
the “cloud”, or perhaps a “linking” or “snippet” or other form of “tax” on
search engines and news aggregators, or some kind of general ISP “tax”

To eliminate or at least raise the $5,000 cap on statutory damages for non-
commercial infringement

Term extension to life + 70 years — especially if NAFTA is re-opened as
Trump keeps threatening

Amendments to create new rights and to attempt to force the Copyright
Board to eliminate what they call the “value gap”, which will become their
mantra.

Amendments to force incorrect interpretations of the Berne “three step
test” and US jurisprudence on the “effect on the market” into Canadian
domestic law

See MacDonald Laurier reports by Richard Owens and recent webcast



User Community Wish List?

Explicit “fair dealing” provisions to legitimize the circumvention

of technical protection measures (“TPMs”) in appropriate
circumstances and, as Michael Geist says, “to fix the imbalance on
fair dealing in the analog and digital worlds that has undermined
Canadian innovation and the commitment to balance found in
copyright law”

Elimination of criminal offences in relation to circumvention in the
absence of commercial scale activity

Regulations to prohibit the use of the “notice and notice”
mechanism to troll for settlement demands

Provisions to prohibit the use of “reverse class actions” for
copyright infringement

Elimination of crown copyright in laws, statutory instruments and
in any material incorporated by reference into the law.

Explicit confirmation that copyright users’ fair dealing rights cannot
be waived by means of contracts or otherwise.



http://www.hilltimes.com/2016/12/05/canadian-copyright-reform-requires-fix-fair-dealing-gap/90056

Possible Common Ground?

* Copyright Board
* Notice and Notice



RIP TTP, Long Live New NAFTA?
BEWARE OF TERM EXTENSION & NOTICE &
TAKEDOWN

* Watch out for US attempt to import excessive TPP
provisions into a revised NAFTA

The average present value of the cost of 20 year copyright for
recorded music and books term extension (which included an
estimate for film and television) was estimated by NZ is NZ S505
million, which is CDN 5434 million, which adjusted by GDP ratio,
would work out to about CDN 54.176 billion.

The average annual cost for NZ is NZ S55 million, which is SCON
47.3, which adjusted by GDP ratio, would work out to about CDN
S454 million.

* Watch for attempt to impose Notice & Takedown
regime



ACCESS COPYRIGHT INVITE

“We could use your help. Our innovation team is
aiming to re-invent Access Copyright’s offerings
for universities and colleges and needs help
finding students and professors willing to sit for
1-hour research interviews on the topic of
content use and technology.”

But note the experience of University of
Toronto.



http://canlii.ca/t/g360n

What Should AC do Instead?

How about:

Offering easy and inexpensive transactional licenses online for repertoire for
which it actually has a chain of title?

* Not purporting to license repertoire for which it claims title only on the basis of
“implied agency” or any other dubious or discredited theory?

* Not purporting to license the public domain, or to “sell the Brooklyn Bridge”, as |
have suggested?

e Offering a clearly non-mandatory but enticing blanket license at really low cost for
a really large repertoire with really generous terms of use that would make it
efficient and inviting for schools, colleges and universities to consider?

Not suing its customers?



Lisa di Valentino’s Thesis

ABSTRACT:

Due to significant changes in the Canadian copyright system, universities are seeking

new ways to address the use of copyrighted works within their institutions. While the law
provides quite a bit of leeway for use of copyrighted materials for educational and
research purposes, the response by Canadian universities and related associations has not
been to fully embrace their legal rights — rather, they have taken an approach that places
emphasis on risk avoidance rather than maximizing use of materials, unlike their
American counterparts. In the U.S., where educational fair use is arguably less flexible in
application than fair dealing, there is a higher level of copyright advocacy among
professional associations, and several sets of best practices have been created to guide the
application of copyright to educational use of materials.

Canada is lagging behind the U.S. in this respect, placing Canadian universities at a
relative disadvantage. The goal of this study is to lay the foundation for the development
of policies and guidelines in the use of copyrighted works, and the provision of copyright
literacy education in universities. The research will be undertaken from a critical
perspective, with the goal of promoting fair dealing and other exceptions as user rights
within the institution, and a reduction in risk aversion.

The methodology employed is both qualitative and quantitative and includes legal analysis,
content analysis of policies and guidelines, and collection of survey data.

Emphasis added.
Footnote omitted. Here entire thesis is available here.


http://ir.lib.uwo.ca/etd/4312

The Need for Balanced and Informed
Advocacy

University and college communities have limited resources
Main institutions have failed their communities
Have arguably used them unwisely at times

Accomplishments due in part to great judiciary,
interventions and effective individual advocacy

Too much appeasement and risk aversion are risky
Rely on the SCC and the experts

Read the judgments and the expert commentary yourselves
SO you can ask good questions and give good answers

Don’t rely on overly simplified material

Learn advocacy lessons from such sources as US
Association of Research Libraries



http://www.arl.org/focus-areas/copyright-ip#.WKdYMPkrJPY

USEFUL REFERENCES

Murray & Trosow
Geist’ Books (open access)

Vaver — quite readable by any and all,
including the Supreme Court of Canada

Blogs such as mine and Michael Geist’s

University websites such as UBC, Western,
Toronto

Current IRPP series



CONCLUSION

Canada has achieved a fine balance to date in
terms of fair dealing law

But that balance is fragile and vulnerable at the
Copyright Board, in the Courts and in Parliament

Be preparec
Be prepared to be adversarial
Be informec
Best defence is a good offence

Don’t let your community snatch defeat from the
jaws of victory




Questions?

"Did Yogi Berra ever say anything besides
qt ain’t over till it'’s over'?"



