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Executive Summary

The Develop Permit System is a recent addition to Ontario’s land use planning framework. The
approvals process combines aspects of three existing planning tools, zoning, minor variances, and site
plan control, into a single application process. The primary objective of the DPS is to streamline
approvals and add certainty to the development process while maintaining Ontario’s fundamental
planning principles.

Minor variances, one of the processes that the DPS replaces, have been an integral part of land use
planning in Ontario for over half a decade. Dictated by Section 45 of the Planning Act, minor variances
allow for small changes to standards established by zoning regulations. Minor variances are decided
by four tests, which were established by the legislature and reinforced through judicial debate.
Committees of Adjustment must ensure that applications for a minor variance are i) minor; ii) desirable
for the appropriate development of the land; iii) conform to the intent and purpose of the official plan;
and iv) conform to the intent and purpose of the zoning by-law.

The Development Permit System has been introduce with minimal directives for establishing a decision
making process. This is in opposition to the long established process for minor variances and suggests
that the Development Permit System does not necessarily incorporate all of Ontario’s fundamental
planning principles. From this concept, the study aimed to identify how minor variances are
incorporated into the Development Permit System. In order to examine this topic, the research was
based around the following research questions:

e How are ‘minor variance’ applications processed within the DPS?
e To what extent do the four tests of a minor variance influence the outcomes of lower level
applications in the DPS approval process?

A case study approach was used for this research. The single-case design employed both qualitative
and quantitative research methods including a review of academic literature, court cases, and official
documents, as well as a content analysis of Class 1, 1A, and 2 Development Permit application files
from the Town of Carleton Place that were decided between 2011 and 2015.

Upon the completion of the content analysis, it was found that minor variance issues were most
commonly assigned to Class 1 applications. Planning staff generally met approval timelines and
embraced their delegated approval authority, readily attaching conditions to applications in order to
mitigate off-site impacts. While staff met the regulatory requirements of the DPS, ‘minor variance’
applications were largely decided on impact alone, demonstrating that the principles established by
the four tests, the defining quality of the minor variance approval process, had not transferred to the
Development Permit System. Alternatively, there was some evidence that the development community
has not fully adjusted to the requirements of the new approvals process, as some applications were
supported using a rationale containing the four tests.

Subsequently, a set of four recommendations were offered which reflect the main themes established
by the findings. The first two recommendations are directed towards the Province, the third to
municipalities and the fourth to developers and planning consultants:

1) Amend Ontario Regulation 608/06 so that provisions under Section 4(3)(e) fall under Section 4(2).
2) Change the rhetoric from “combining elements of minor variances” to “replacing minor variances”.
3) Establish clear evaluation criteria.

4) Understand the evaluative criteria of the municipality in which you are working.
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1.0 Introduction

This study examines how applications dealing with variances to development standards under the
Development Permit System (DPS) are processed and the degree to which the four tests are used
within this new system. By analyzing the integration of minor variance procedures into the DPS, this
research will represent a significant addition to the literature and will benefit municipalities, planners,
and developers by determining whether minor variance conventions have changed and how these

actors should adapt to the new system.

1.1 Statement of the General Problem

Minor variances have been an integral aspect of Ontario’s land use regulations since 1952 (Chipman,
2002). Section 45(1) of Ontario’s Planning Act provides the legislative framework for the approvals
process and establishes the four tests of a minor variance (Ontario, 1990). There has been much
judicial debate on these tests which has resulted in a highly contextual decision making process, which

heavily relies on the impact of proposed variances (Chipman, 2002).

In 2007, Ontario introduced a new land use approvals process, the DPS (MMAH, 2008). The system
incorporates three existing processes, zoning, minor variance, and site plan control, into a single
approval process (MMAH, 2008). The Ministry of Municipal Affairs and Housing’s (MMAH) provides
some guidance as to how the system could benefit municipalities, but offers little indication on how
existing planning conventions fit within the DPS (MMAH, 2008). This is especially true of minor
variances, which have operated under a longstanding judicial and legislative framework. It appears
that Ontario is trying to shift away from subjective decision making, towards a more quantitative and
systematic approach (MMAH, 2008). The examination of the DPS through the lens of minor variance
conventions will provide insight on how the new system incorporates its predecessors, as well as

illustrating the procedural realities of the DPS.
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1.2 Research Question

The objective of this report is to examine whether minor variance approval conventions exist within
lower level Development Permit (DP) applications. Accordingly, research will address the following
questions:

1) How are ‘minor variance’ applications processed within the DPS?

2) To what extent do the four tests of a minor variance influence the outcomes of lower level

applications in the DPS approval process?

By addressing these research questions, this report will illustrate how variations to development

standards are considered in the DPS and how applications should be approached.

1.3 Report Contents

Including this introductory chapter, this report contains seven Chapters as well as several Appendices.
Chapter 2 discusses the history of both minor variances and the DPS, establishing the context of the
research. Chapter 3 introduces the case municipality of Carleton Place and provides an overview of
the Town’s DP By-law. Chapter 4 presents the scope and the research methods used in the study,
while Chapter 5 illustrates the findings from the content analysis of DP application files. Chapter 6
contains a discussion of the findings and offers a set of recommendations. Chapter 7 offers some
concluding thoughts and discusses avenues for future research. Appendices can be found at the end

of the report and will be referred to throughout.
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2.0 Context

Chapter 2 provides a contextual base for this report. It begins by discussing the ambiguity of minor
variances and goes on to explain its process, as well as its evolution. The second half of the chapter
introduces the historical context and process of the DPS. The chapter concludes by comparing the DPS
and Minor Variances.

Minor variances, sometimes referred simply as variances, are but one of several land use planning
tools used in Ontario. The general intent of a variance is to allow for minor changes to zoning standards
on a parcel by parcel basis (Hodge & Gordon, 2014). This is deemed to be a necessary process as
zoning by-laws are unable to account for factors such as physical constraints of individual properties
and shifting market demands (Leung, 2003). Zoning standards may also be altered through an
amendment to the by-law, however, this process is generally more onerous on the applicant in terms
of both time and money (Hodge & Gordon, 2014). Therefore, minor variances are a desirable tool for

grounding zoning by-laws in reality.

2.1.1 Introduction to Minor Variances
Categorizing an application as a variance or a zoning by-law amendment is surprisingly difficult. This
is largely due to a lack of distinction between an amendment and a variance in municipal policy, in
addition to a lack of academic literature on these planning processes (Hodge & Gordon, 2014). The
ambiguity surrounding variances is exemplified by the City of Toronto’s website, which states that,
Rezonings are used for major revisions to the By-law such as land use changes or significant
increases in permitted building heights and development densities [and] Minor Variances are
used for issues such as small changes to building setback or parking requirements (Toronto,
n.d.a).
The examples provided in this description could lead applicants to assume that changes to height and
density require a zoning by-law amendment and not a minor variance; the opposite being true for

alterations to setbacks and parking requirements. However, this is not that case. ‘Minor’ is in fact the

distinguishing factor between variances and zoning by-law amendments. It is, therefore, essential to
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refer to the Ontario Municipal Board (OMB) and Courts to see how ‘minor’ has been interpreted and

defined.

The OMB case 621 King Developments Ltd., Re, demonstrates the potential complexity of minor
variance applications, especially in the pursuit of a grounded definition of ‘minor’. In this case, the
board authorized nine minor variances, which included relief from: visitor parking, structured parking,
setbacks, stepbacks, height, projection into the angular plane, and amenity space (621 King
Developments Ltd., Re., 2011). King Developments demonstrates that minor variance applications
cannot be restricted by type or by the amount of unique variances. However, this decision by the board
begs the question: where should planners draw the line between minor variances and zoning by-law
amendments? Some cite a 10 percent maximum variation of the prescribed zoning standards as a
general rule for minor variances (Leung, 2003, p. 222). Although, this notion raises more questions.
In particular when applications contain more than one minor variance; should the variations be
considered separately, together, or both? Nonetheless, King Developments illustrates that this 10
percent rule is either impractical or ignored out-right. For instance, in this case the zoning by-law would
require the development to provide 19 visitor parking spaces, yet the applicant was granted a variance
which permitted the absence of any visitor parking; a 100 percent change from the prescribed
standard. Section 2.1.3 will provide a more in depth discussion on the role of quantitative and

qualitative assessment in minor variance applications.

It is apparent that categorizing a minor variance based on whether deviations to the prescribed
standards are seen as minor is more complex than would first appear. The variances granted by the
OMB in King Developments may not be seen as minor changes in other jurisdictions, such as Ottawa,
Kingston, or Carleton Place. Furthermore, such variances could also be seen as needing a by-law
amendment in other areas of Toronto. Evidently, context is essential for determining if a variance to
the zoning by-law is truly minor, making the approval process inherently subjective, teeming with subtle
complexities. As will be seen in the following sections, the courts and planning profession have

struggled to create a clear definition of ‘minor’ in respect to minor variances.
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2.1.2 Process
Minor variances acquire their regulatory legitimacy from Section 45 of the Planning Act. The section
authorizes Committees of Adjustment (COA) to grant minor variances, introducing a necessary degree
of flexibility for Ontario’s planning scheme (Ontario, 1990). Section 45 of the Planning Act is dominated
with procedure, ensuring legitimacy and transparency in its practice. Subsection 45(1) sets forth the
criteria for which a minor variance is to be evaluated and reads as follows,
The committee of adjustment, upon the application of the owner of any land, building or
structure affected by any by-law that is passed under section 34 or 38, or a predecessor
of such sections, or any person authorized in writing by the owner, may, despite any other
Act, authorize such minor variance from the provisions of the by-law, in respect of the
land, building or structure or the use thereof, as in its opinion is desirable for the
appropriate development or use of the land, building or structure, if in the opinion of the
committee the general intent and purpose of the by-law and official plan, if any, are
maintained [emphasis added] (Ontario, 1990).
This passage of the Planning Act has led to the adoption of four tests for evaluating minor variances.
The four tests, as noted in Chipman (2002), were first used by the Courts in the 1974 case 251555
Projects Ltd v Morrison, and are as follows:
1) The variance must be minor;
2) The variance must be desirable for the appropriate development or use of the land, building
or structure;
3) The variance must maintain the general intent and purpose of the official plan; and
4) The variance must maintain the general intent and purpose of the zoning by-law.
While the four tests have been essential for developing rationales for minor variance applications, the
ambiguity surrounding the meaning of ‘minor’, as described in Section 2.1.1, has resulted in significant
judicial debate, as discussed in Section 2.1.3 (Chipman, 2002).
A minor variance application must go through a similar, albeit distinct, public process as other planning
applications. Subsections 45(4) through (11) sets out the legal requirements for a minor variance
application process. Once complete, the application must be heard within thirty days. The hearing must
be made in public, providing the opportunity for citizens to comment on the application. Once a

decision is made by the committee, a written notice must be produced and circulated within 10 days

of that decision. Conditions may also be attached to the decision if it is deemed advisable by the
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committee. Compared to a zoning by-law amendment application, which takes a maximum of 120
days to be approved, the timeline and requirements for minor variances are much less onerous,

making it a preferred route for applicants (Ontario, 1990).

Subsection 45(8), Decision, introduces an important facet of the minor variance procedure. The clause
states that the decision of the committee must provide, in writing, the reasoning behind the decision.
While not overtly expressed, this section indications that decisions from COAs must use the four tests
to defend their reasoning. The decision of a 2013 OMB appeal, Dorland, Re, demonstrates the
importance of 45(8) and how it validates the four tests. The application in question was for two minor
variances, and as noted in the decision,

The COA turned down the application. Its formal decision said simply that the application did

not meet the four tests; its Minutes said the same. Neither the decision nor the Minutes

included a single word, explaining how this conclusion was reached, or suggesting possible

grounds (Dorland, Re, 2013, para 8).
The decision goes on to state, “aside from bald assertions about compliance or non-compliance, the
COA’s materials disclosed nothing about the COA’s assessment. There was certainly no visible
evidence of a rationale, for the purposes of s. 45(8) of the Planning Act (para 13).” 45(8) creates an
important standard for deciding minor variance applications. As noted by the Board, it is crucial to
have some written rationale explaining the committee’s decision in respect to the four tests. Ensuring

that this step is met legitimizes the four tests established by 45(1) and develops a crucial chain of

reasoning that leads to defendable and rational decisions.

Minor variance decisions made by the COA may be appealed to the OMB within 20 days after the
notice of the decision was circulated (Ontario, 1990). The OMB provides a check on the powers of
committee, allowing both the applicant and citizens to appeal decisions. Section 45 concludes with a

discussion about procedure for OMB appeals.

While relatively brief, Section 45 is dense with important legislation, as it provides legitimacy to a
significant feature of Ontario’s land use planning process. 45(1) provides the basis of the evaluation

framework for minor variances. This subsection has, as was noted earlier, led to a confusing and vague
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approvals procedure, and as will be noted, has been the subject of much debate. Shadowed by the
discussion on 45(1), 45(8) provides an important function to the process as well, by propping up the
four test as the prime decision criteria and requiring for a written chain of reasoning which can be

referred to by both the applicant and public alike.

2.1.3 The Meaning of Minor
Since the 1970’s the courts have been active in attempting to define ‘minor’, or at least to frame the
method in which the term should be evaluated (Chipman, 2002). A qualitative assessment of impact
has been the court’s preferred method for analysing whether a variance should be considered minor
or not. This, however, has not been the only measure of ‘minor’, as judicial opinion has varied over

time.

Early cases regarding minor variances, including the seminal 1960 case of R v London (City)
Committee of Adjustment, focused on issues surrounding jurisdiction rather than discussing how a
COA should determine whether a variance is indeed ‘minor’. The discussion surrounding ‘what is
minor?’ begins to appear a decade later in the 1971 case Perry v. Taggart. In the decision, Justice
Donohue notes that, “The record... supports the view that a good deal of flexibility must be given to
this term ‘minor variation’ (Perry v. Taggart, 1971, para 16). The issue in this case was to allow for a
variation that would permit a building lot with a frontage of 41 feet, where the by-law permitted a
minimum of 60 feet. A flexible interpretation of ‘minor’ was needed as evidence demonstrated that
few lots in the neighbourhood had the required 60 foot frontage, therefore a variation of 19 feet in
this instance could be seen as minor. This case introduced the contextual meaning of ‘minor’ and led

the way for more in depth discussions of the term later in the decade.

The 1977 Divisional Court case McNamara Corp v Colekin Investments Ltd is perhaps one of the most
significant court decisions considering minor variances. The case is still being referred to in arguments
and decisions alike, most recently in the 2015 OMB case Batson v. Ottawa (City). In McNamara the
appellants sought a variance from loading space requirements; the variance was to permit an absence

of a loading space where one was required by by-law. The need for a loading space was a result of an
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expansion of retail space into the building’s basement; no addition was planned and the building
already occupied the entire parcel of land. While at the OMB, the Board found that,
...a variance from one loading space to no loading space, which is what is requested here,
cannot be considered minor. The by-law says that between 6,000 square feet and 25,000
square feet, you must provide one loading space. To consider that variance as minor
would in my view, amount to completely obliterating the requirement, not just shaving it a
little but obliterating it. To put it another way, it is not a variance but an exception (para
6).
The board set aside the committees decision as, in its view, an elimination of a zoning requirement
could not be seen as a minor variation to the by-law. Justice Robins, however, viewed the issue
differently as he was of the opinion, as in Perry, that minor variances should be considered in context.
Robins notes that,
the statute does not define these words [minor variance] and their exact scope is likely
incapable of being prescribed. The term is a relative one and should be flexibly applied...
No hard and fast criteria can be laid down, the question whether a variance is minor must
in each case be determined in the light of the particular facts and circumstances of the
case... It is for the committee and, in the event of an appeal, the Board to determine the
extent to which a by-law provision may be relaxed and a variance still classed as ‘minor’
(para 8).
This decision has had a profound effect on the manner in which minor variances are evaluated in
Ontario. Most notably, Robins admits to the fact that minor variances cannot be assessed in a purely

quantitative and prescriptive manner, rather, it should be applied contextually, on a case by case basis.

This notion is reflected in the planning practice of today, which was noted in Section 2.1.1.

McNamara led to the acceptance of a case by case evaluation of minor variances, however, it did little
to clarify how ‘minor’ should be assessed. Through a review of OMB decision from the year 1971
through 2000, Chipman (2002) was able to determine that, during the 1980’s and 1990’s, adverse
impact had become the primary method for determining whether a variance should be considered
minor. This can be illustrated in the 1987 OMB case Motisi v Bernardi, where the Board states,
if the variance requested does not produce an unacceptable adverse impact on the
neighbours, then it can probably be considered as minor. This appears to be so, under
certain circumstances, even if the variance requested amounts to an obliteration of the
requirement (para 14).

Additionally, the board essentially laughs at the idea of discussing whether a variance can be seen as

minor in a quantitative sense, signifying that the contextual approach suggested in McNamara had
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taken hold. Thus, over the course of these two decades, a qualitative assessment of impact became

the primary assessment for the first of the four tests.

Following decisions in cases like Motisi, impact became viewed as the measure of ‘minor’ (DeGasperis
v. Toronto (City) Committee of Adjustment, 2005). However, the controversial 2005 case DeGasperis
v. Toronto (City) Committee of Adjustment seemingly reversed this trend by stating that a quantitative
view of minor should be considered alongside the impact test in order to determine whether a variance
is indeed ‘minor’. As noted by Justice Matlow,

The likely impact of a variance is often considered to be the only factor which determines

whether or not it qualifies as minor but, in my view, such an approach incorrectly overlooks

the first factor, size. Impact is an important factor but it is not the only factor. A variance

can, in certain circumstances, be patently too large to qualify as minor even if it likely will

have no impact whatsoever on anyone or anything (para 12).
This decision broke from the traditional judicial view of ‘minor’, which had long since been established.
Matlow’s view that a variance could be inherently too large would require a COA or the OMB to first
consider the size of the variance before discussing issues of impact. However, as illustrated by land
use and development lawyer Di Vona, North Barrie Plaza Ltd. v. 1729981 Ontario Ltd. and 621 King
Developments Ltd., Re. rebut the ideas introduced in DeGasperis (Di Vona, 2012). Di Vona states that,
“North Barrie Plaza stands for the proposition that the board need not expressly reference a
consideration of ‘size’ or ‘magnitude,” nor does it have to engage in any mathematical calculations in
its analysis (p. 28-9).” 621 King Developments Ltd follows the argument of North Barrie Plaza, that,
“the board does not have to methodically analyze each variance in terms of each branch of the test
(Di Vona, 2012, p. 29).” It is evident that, despite a brief shift in thought, the rhetoric on minor

variances indicates a contextual and qualitative approach, which is reliant on the assessment of

impact, in order to determine whether a variance is indeed minor.

2.1.4 Bill 73: Changes to Minor Variance Approvals
While this research was conducted, the Province introduced Bill 73, Smart Growth in our Communities
Act, 2015 which amended both the Planning Act, 1990 and Development Charges Act, 1997 (Ministry

of Municipal Affairs, 2015). Bill 73 introduced significant changes to the minor variance process. Most
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notably Subsection 45(1.0.1), which allows municipalities to create a by-law to establish prescribed
criteria with which minor variance applications must conform (Ontario, 1990). While the purpose of
this amendment is to add clarity to the criteria of a minor variance application, there is a possibility

that such by-laws could erode the importance of impact as established by the courts.

Another significant amendment to Section 45 is Subsection 45(1.3) which restricts minor variance
applications for two years if the zoning by-law was amended for that parcel (Ontario, 1990). Critics of
the Bill have mentioned that this two-year moratorium could result in an unnecessary nuisance for
applications meant to recognize errors in the construction process (Melnitzer, 2016). The municipality,
through Subsection 45(1.4) can, through resolution, approve a specific application, class of
applications or applications in general (Ontario, 1990). While 45(1.4) does provide a solution for such

as scenario, requiring a resolution could politicize a rather routine application.

2.1.5 Summary - Minor Variance
Despite the long judicial history, minor variances remain a deceptively ambiguous issue. This is a result
of the need for flexibility when requesting changes to zoning by-laws and the contextual nature in which
decision have been made. Evaluating the degree of impact has become the preferred method for the
first of the four tests. While planning staff and COAs must be mindful of the other three tests, it is clear
that impact holds considerable more weight than the other considerations. It is important to remember
the process established by Section 45 and the courts as the discussion now shifts to the history and

process of the DPS.

2.2 Development Permit System

The DPS is a planning approvals tool, which was introduced by the Province in an attempt to reform
traditional planning practices and provide municipalities with more flexibility for achieving their
planning goals (MMAH, 2013). The DPS combines elements of zoning, minor variances, and site plan
control into a single approval process, resulting in numerous benefits as claimed by MMAH (MMAH,

2013). Once in place, the DPS replaces existing zoning and site plan by-laws in the area which the new
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by-law applies (MMAH, 2013). The DPS may be implement in specific areas or throughout the entire

municipality (MMAH, 2013).

2.2.1 History of the DPS
The DPS was first introduced as a pilot study in 2001, through Ontario Regulation 246/01 (MMAH,
2013). Five municipalities, Region of Waterloo, Township of Lake of Bays, City of Toronto, City of
Hamilton, Town of Oakville, were selected to test the new approvals system for a variety of specific
purposes such as groundwater protection, shoreline protection, brownfield development, and heritage
conservation (MMAH, 2013). After the pilot test period, the Province passed Ontario Regulation
608/06, Development Permits Regulation, which provided all Ontario municipalities the option to

implement the DPS (MMAH, 2013).

Of the five pilot municipalities, only Lake of Bays went on to fully implement the DPS following the
passing of the Development Permits Regulation (MMAH, 2008). Since then, only a handful of
municipalities have adopted the DPS. Along with Lake of Bays, Brampton has adopted the DPS in a
limited section of their municipality, while both Carleton Place and Gananoque use the DPS within the
entire municipal region (Nethery, 2011; Toronto, n.d.b; Carleton Place, 2015; Brampton, 2011; Lake
of Bays, 2010, Gananoque; 2010). Additionally, The City of Toronto is in the process of implementing

the DPS, as the necessary OP policies are currently under appeal at the OMB (Toronto, n.d.b).

The DPS continues to be a sparsely implemented and misunderstood system despite existing in
Ontario for 15 years. Nethery (2011) believes that a lack of understanding about how the system
operates, in addition to the conservative tendencies of municipal governments, is largely to blame for
the apparent ambivalence shown towards the DPS. While municipalities, developers, and residents
may be wary of introducing this reform due to the limited amount of existing cases, the DPS may see
more serious consideration once Toronto has a fully implemented a DP by-law (Land Development &

Planning Forum 2014, 2014; Nethery, 2011).
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2.2.2 Framework of the DPS

As seen in figure 2-1, the DPS integrates three existing land use control

Zoning
processes into one (MMAH, 2008). According to MMAH, this integration
Minor DPS
creates a more streamlined approach to development compared to its | Yariance
o : Al Site Plan
traditional counterparts, ensuring faster approval timelines (MMAH, Control

2008). Concurrently, proposals require more information upon Figure 2-1: The DPS integrates

zoning, minor variance and site
application, which improves the predictability of development and pjan control into a single planning

L. . . . . process. Source: MMAH, 2008
ensure the public vision is maintained (MMAH, 2008). While the DPS
offers an alternative planning process, MMAH claims that, “the fundamental principles [of planning]

in Ontario continue” (MMAH, 2008, p. 4).

Regulations which guide the DPS, Ontario Regulation 608/06 and Section 70.2 of the Planning Act,
provide some flexibility in the implementation of the DPS in order to better fit the context and planning
goals of local municipalities. For Example Section 4(3)(b) of Ontario Regulation 608/06 provides that,
“a development permit by-law may... set out and define classes of development.” This is but one of
several optional features of a DP by-law listed in the DP regulation. Other optional elements include
discretionary uses and flexible development standards (O. Reg. 608/06). Most interestingly,
Subsection 4(3)(e) lists the criteria used in the decision making process as an optional feature of a DP
by-law (0. Reg. 608/06). Having evaluation criteria as an optional element of the by-law precludes the
creation of any standard measure of decision making between jurisdictions. In fact, a municipality
could forgo the inclusion of any decision making criteria in the by-law. This regulation puts
municipalities in a position of strength as it increases their authority to decide whether a development
application is appropriate or not and protects them from judicial recourse as there is no solid legislative

directive as seen with the four tests in Section 45(1) of the Planning Act.

Alternatively, there are a number of directive policies listed in Section 4(2) of the Development Permits
Regulation, which municipalities are required to include when developing their DP by-law. Included in

this section are provisions such as, establishing and defining the DP area, developing a list of
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permitted uses, both minimum and maximum development standards, establishing internal review
procedures, outlining conditions which can be imposed on approved development permits, and the
delegation of approval authority if desired by council (O. Reg. 608/06). While there are a number of
mandatory requirements for the development of a DP by-law, the language of the regulation provides
for ample flexibility in its development. It is evident that the DPS is designed to be more adaptable and
contextual than the approval processes which it replaces. In doing so, the Province has downloaded
increased discretion to municipalities in the planning process. It remains to be seen whether such

discretion is pragmatic should the DPS be adopted on a wider scale.

2.2.3 Minor Variance and the DPS
As stated earlier, the DPS incorporates elements of zoning, minor variance, and site plan control into
a single process. Minor variances, however, are incorporated to a minimal degree. As described in
MMAH’s Development Permit System: A Handbook for Municipal Implementation (2008), “the ability
to establish possible variation in standards for development reflects the incorporation if the minor
variance process into the DPS (p. 7).” For example, a DP by-law, similar to a zoning by-law, must

establish a minimum and maximum front yard setback, however, it may also stipulate acceptable

variations from the prescribed standards. Figure 2-2

Front Yard Setback Variation
illustrates how flexible development standards function.
These flexible standards can be measured in either

absolute or percentage terms and the by-law can require

Minimum Front Yard Setback

certain conditions be met in order to allow any variation

from the standard (MMAH, 2008). It is important to note Figure 2-2: Flexible development standards allow for

variations from prescribed setbacks provided
that flexible development standards are an optional certaln conditions are met. The dark grey In the
image above represents how flexible standards can

be implemented. Source: MMAH, 2008.

component of a DP by-law according to Ontario

Regulation 608/06 (Ontario Regulation 608/06).

The DPS also introduces discretionary uses into Ontario’s planning framework. Discretionary uses,

unlike permitted land uses, are only allowed if the application meets certain criteria as set out in the
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DP by-law (MMAH, 2008). For example, if secondary suites were listed as a discretionary use, criteria
could restrict their approval unless they were located in single detached dwellings. Discretionary uses
provide only a limited set of alternative uses and are decided upon at the onset of the DP by-law. Land
use designations can only be supplemented or altered through an amendment to the DP by-law

(MMAH, 2008).

As has been highlighted in Section 2.2.1, the Province asserts that the fundamental principles of
planning have been maintained in the DPS. It is evident, from the literature review, that in the
circumstance of minor variances, this is not the case. The courts have established that minor variances
are fundamentally circumstantial, best evaluated through a contextual lens of its geographical location
and the relevant evidence. While this framework has led to a tremendous amount of uncertainty in the
planning process, it also provides for the necessary flexibility for dealing with a market driven
development industry. Furthermore, the four tests, the core of minor variance evaluations, have a rich
judicial and legislative history, ensuring a chain of reasoning is present in the approvals process.
Section 10(12) of Ontario Regulation 606/08 provides for the requirement of a written decision
including reasons behind the decision, similar to Section 45(8) of the Planning Act. However, this
provision of the Development Permits Regulation does not validate any evaluative procedure like 45(1)
in the Planning Act. Evidently, the Planning Act does not legislate the same form of decision making
procedures for the DPS and minor variances. While flexible development standards have introduced
a new form of flexibility into zoning regulations, the relationship between the DPS and minor variances
is ambiguous, and it remains to be seen whether the DPS truly incorporates elements of the minor

variance process.

2.2.4 Bill 73: Changes to the Development Permit System
As with minor variances, Bill 73 brings changes to the DPS, however, these amendments do not result
in profound changes to the DPS process. Most notably, the Bill adopts a provision that will prevent
relevant Official Plan policies, along with the DP by-law itself, from being amended within the first five

years of its adoption (Ontario, 1990). Similar to the clause in Section 45(1.4), Section 70.2(2.1)(c)
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allows council to pass a resolution to permit amendments to the OP or DP by-law during this

moratorium (Ontario, 1990).

A more superficial change is introduced with the addition of 70.2.1. The section enables the use of
alternate terminology for the DPS (Ontario, 1990). Namely, municipalities may refer to DPs as
community planning permits (Ontario, 1990). This alternate terminology policy demonstrates the
Province’s acknowledgment that the DPS has not been adopted to the level that was expected. Section
70.2.1 also demonstrates that the Province still supports planning reform in the form of the DPS, and
a new brand for the alternative planning system was adopted in an attempt to renew the conversation

within the planning community and municipalities.

2.2.5 Summary — DPS
Despite the claim that the DPS maintains the fundamental planning principles of Ontario, the review
seen in Section 2.2 shows that, in the case of minor variances, there are some major changes. Most
notable are changes in process as review procedures for the DPS do not require the same level of
rationale as do minor variances. This shift provides municipalities with more authority over the
approvals process as they can dictate the terms of approval and are less likely to be appealed to the

OMB.

The DPS offers a flexible alternative to traditional planning processes. The Provinces has given
municipalities’ tremendous control on how they are to develop by-laws and evaluate applications
under the system demonstrating a great deal of confidence in municipalities’ ability to determine the
most suitable planning outcomes for their situation. However, the system has not be widely
implemented, which has brought into question the desire for planning reform in Ontario. Nonetheless,
planners should be looking to Toronto, once the DPS is fully implemented, to see if the system can

function in a big city and not just small towns.
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3.0 Case Municipality

The following Chapter introduces the Town of Carleton Place, the case municipality. It begins with a

brief contextual background of the Town, including demographic and economic indicators, and then

goes on to describe aspects of its DP By-law.

: < 3 = L |29 oy
Figure 3-1: Carleton Place’s City Hall (Left) and Bridge Street (Right) illustrate the heritage character of the Town. Source:
(Left) Lanark County Tourism, 2015; (Top Right) McGoldrick, 2007; (Bottom Right) Seccaspina, 2016

'

3.1 Context

Located in Lanark County, the Town of Carleton Place is a small rural community in Eastern Ontario,
situated approximately 50 km South West of Downtown Ottawa (Carleton Place, n.d.). In 2011,
Carleton Place had a population of 9,809 (Statistics Canada, 2012). Between 2006 and 2011 the
Town’s population grew at a rate of 3.8 percent, lower than the national average of 5.9 percent.
Comparatively, neighbouring census subdivisions, Beckwith Township and the Township of Mississippi
Mills, grew at a rate of 9.4 and 5.5 percent respectively (Statistics Canada, 2012). There were 3,975
private households in the community at this time, 56.7 percent of which lived in single-detached

households (Statistics Canada, 2012).

Due to its proximity to the National Capital Region, Carleton Place is an attractive community for those
who wish to live in a rural setting yet have access to urban amenities (Lanark, County, n.d.) Resale

home prices in March 2016 ranged between $84,900 and $647,900, with most of the 102 homes
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listed on the Ottawa Real Estate Board website falling between 200 and 400 thousand dollars (Ottawa
Real Estate Board, 2015). Housing starts and lot creation have also been significant given the size of
the Town. Between 2008 and 2012, 871 new lots have been created in Carleton Place, leading the
way for future low density development (Lanark County, n.d.) In 2013 alone there were over 300 units
added to the Town’s housing supply (Lanark County, n.d.). These figures indicate that the Town’s
growth rate is likely higher, during the time of this study, than was indicated in the previous census

period.

Carleton Place is centred on the Mississippi River (Figure 3-2) which is an important natural, cultural,
historical, and physical feature of the Town (Town of Carleton Place, n.d.). The river is an integral aspect
the Carleton Place’s identity. Guided by the OP and DP By-Law, significant effort has been made to

improve access to the waterfront, its ecological function, and its relationship with the town’s built form

(Carleton Place, n.d.; Carleton Place, 2014).

L‘:, 7 i
in Carleton Place. Source: Heri

Figure: 3-2: The Mississippi River

3.2 The Town of Carleton Place Development Permit By-law

Carleton Place first implemented the DPS in 2008 as the Town’s planning staff and council believed
the system could preserve important features of the community such as its small-town character and
waterfront, both of which are illustrated in Figures 3-1 and 3-2 (Carleton Place, 2008; Carleton Place

2014). Since Ontario Regulation 608/06 allows for a significant amount of variation in the formation
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of DP by-laws, it is important to understand the make-up of Carleton Place’s by-law. The DP By-law was
amended once, in 2015, resulting in some major administrative changes. (Carleton Place, 2015). The
subsequent section will describe the distinct features of the original By-law and notable additions of

the current document.

3.2.1 2008 Development Permit By-law
Section 2 of the By-law, Administration, contains procedural information for Carleton Place’s DPS. The
DP By-law repeals the existing zoning and site plan by-laws and is applicable to all lands that fall within
Carleton Place’s municipal boundary. The By-law also lists a number of development scenarios that
require a DP in Section 2.13, which includes,

a) The construction, erection or placing of one or more buildings or structures on land, b)
The making of an addition or alteration to a building or structure that has the effect of
substantially increasing its size ore usability, ¢) The laying out and establishment of; i) A
commercial parking lot or; ii) Site for the location of three or more mobile homes as
defined in subsection 46(1) of the Planning Act R.S.0., 1990 as amended or; iii) Site for
the construction, erection or location of three or more land lease community homes
defined in subsection 46(1) of the Act, or d)The removal of vegetation within 30 metres
(98.42 feet) of the Mississippi River (Carleton Place, 2008, p. 3).

Section 2.15 lists a number of exemptions. For example, single and semi-detached dwelling units that
do not fall within 30 metres of any natural watercourse do not require a DP (Carleton Place, 2008). As
with a zoning by-law, Carleton Place’s DP By-law establishes 12 development permit areas, similar to

land use designations, which are displayed in schedules of the By-law (Carleton Place, 2008).

The DP by-law establishes three DP classes as allowed under Subsection 4(3)(e) of the Ontario
Regulation 608/06 (Carleton Place, 2008). A Class 1 DP is required:

1. Where the development generally meets the requirements, standards and provisions
of the Development Permit Area but requires relief from one or more of those
requirements. In such cases it must be demonstrated that: a) There is no impact to
adjacent properties or there is very minimal impact on adjacent properties with no
mitigation required; and b) The development proposal is an appropriate land use and
permitted within the designation; and c) The development proposal is in conformity with
the Official Plan and the Provincial Policy Statement as amended; and d) The
development’s proposed variation from area standards is minor. 2. Where the applicant
is required to formally recognize an existing legal non-conforming use or non-complying
use. 3. Where the type, location and scale of the proposed development is such that there
is no municipal requirement for a security/ performance deposit to guarantee off-site
works (Carleton Place, 2008, p.3)
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Planning staff have been designated the approval authority for Class 1 permits and there is no

notification requirement.

Class 2 DP requirements are similar to those of Class 1 but have some major distinctions, which are
when,
...a) There is no impact to adjacent properties or where the proposed development would
result in minor impact(s) on adjacent properties such impacts can be mitigated through
on site works [emphasis added]... 2. Where there is a municipal requirement for a security
or performance deposit to guarantee off-site works. 3. The Proposed development is a
discretionary use in the Development Permit Area. 4. The proposed development is a
temporary use as defined in Section 3 of this by-law (Carleton Place, 2008, p.4).
As with a Class 1 DP, staff is the designated approval authority for Class 2 permits, however, in this
class, notice of the application must be posted, and requests can be made to have the application
decided by council (Carleton Place, 2008). The definition of Class 1 and 2 permits are rather similar,

sharing comparable language to the four tests, and can both be seen to encompass what had

previously been minor variances.

Class 3 DPs are much more distinct than Class 1 or 2 DPs. Class 3 DPs are required when there has
been a request to have a Class 2 Permit reviewed by council, where the development generally does
not meet the requirements of the DP area, that impacts can be mitigated through on- or off-site works,
the land use is permitted, and the project is in conformity with the OP and PPS. If technical studies
and off site works are required, A Class 3 DP will also be needed (Carleton Place, 2008). Notice must
be posted for a Class 3 DP and they are reviewed by council (Carleton Place, 2008). Figure 3-3

illustrates the review processes for DPs.

The Administration section concludes with a list of conditions that may be attached to a DP. Possible
conditions include, but are not limited to: roadwork, landscaping, parking, and the provision of waste

facilities (Carleton Place, 2008). It should also be noted that Carleton Place’s DP By-law has
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incorporated the optional feature of discretionary uses but not flexible development standards

(Carleton Place, 2008).

Application received and reviewed by
the Director of Planning and Development

Director declares that the application is complete

and provides written confirmation to the applicant.

Director determines which Class of Development
Permit is applicable to the proposal.

Class 1
Director issues Development Permit

I
Class 2
Staff prepares a notice as prescribed. If no comments
are received within the prescribed timeframe and no
requests for consideration by Council, the Director will
issue the Development Permit

|
(CIass 3 k
Staff prepares a notice as prescribed. Staff prepares a report
outlining the proposal and presents to Council. An opportunity is
provided for interested citizens to comment to Council. Council
decides to approve or deny the application. If denied the applicant
may appeal the decision to the Ontario Municipal Board. If
kapproved Councl directs staff to prepare the Development Permit. J

Figure 3-3 Schematic of the DP approvals process found in the Town's DP by-law. Source: Carleton Place, 2008.

3.2.2 2015 Development Permit By-law
A number of significant alterations were made to the 2015 version of the DP By-law. Two new classes
of DPs were introduced, Class 1A and Class 4 (Carleton Place, 2015). Class 1A DPs are for small scale
non-residential development that will not generate off site impacts (Carleton Place, 2015). A Class 4
DP, is generally reserved for controversial and complex projects. A Class 4 application is appropriate

when, “one specific matter requires approval prior to investment in the project” (Carleton Place, 2015,
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p. 9). The approval of a Class 4 DP is conditional on the approval of an additional DP (Carleton Place,

2015). The current approval process can be seen in figure 3-4.

Further amendments to the DP by-law include changes to the DP Area designations (Carleton Place,
2015). This change includes the creation of the Mississippi District which contains much of the
downtown (Carleton Place, 2015; Carleton Place, 2008). Additionally, the former Employment Lands
designation was transformed into a district which is comprised of three new designations: Health
Campus, Business Park Campus, and Industrial Campus (Carleton Place, 2015; Carleton Place 2008).
Finally, minor changes have also occurred in the general provision section as well as for certain DP
areas, however, it is unnecessary to address the specific details of these changes as they do not

address the overall process of the DPS in Carleton Place.

PRE-CONSULTATION MEETING WITH THE DEVELOPMENT SERVICES DEPARTMENT

Director determines which development permit class and outlines to applicant
during pre-consultation meeting which additional studies will be required.

4 .

CLASS | and IA CLASS 1i, CLASS 11l and CLASS IV

Director declares application complete and processes application for approval. Staff will prepare a report that outlines the pre-consultation and proposal.
Staff prepares notice.

] &

CLASS Il and CLASS IV CLASS 1l
Property is posted with a sign that outlines the details Property is posted with a sign that outlines the details
of the development proposal and details are also posted of the development proposal, propery owners within
on the municipal website. Concerned individuals are 120 metres of the subject property are notified of
given fifteen (15) days for comments. the development proposal by mail and the details are
posted on the municipal website. Concerned individuals
are given fifteen (15) days for written comments.

L L

Staff collects the comments received from the pre-consultation process
and circulates to the applicant. Applicant then submits plans, studies and
a planning rationale report that outlines the merits of the application and
explain how consultation comments have been addressed. Staff declares

application complete and circulates application to Council, agencies and

interested members.

! &

CLASS Il CLASS Il and CLASS IV
Comments are due within fifteen (15) days. Comments are due within fifteen (15) days.
If no significant issues are raised then agreement is Presentation of application at Planning Committee is
executed. If there are concerns then application is heard undertaken. Decision made. Agreement executed or
at next available meeting. application refused.
4 l !
Applicant may appeal decision to the OMB I

Figure 3-4: The schematic representing the current DP review process. The addition of Classes 1A and 4 have added breadth

but also complexity to the approval system. Source Carleton Place, 2015
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4.0 Methods

This chapter discusses the methods used for this research. It begins with a discussion of the report’s
scope, the case study method, and case selection process. The chapter goes on to describe the review
of official documents and case, academic, and grey literature. Both the data collection and analysis
procedures are identified in this chapter, and it is concluded with a discussion on the research’s

limitations.

4.1 Case Study: Method and Selection

A single-case design was selected for this research, with units of analysis being Class 1, Class 1A, and
Class 2 DP application files from the Town of Carleton Place that were closed between 2011 and
2015. Yin (2009) suggests that single-case designs are appropriate when the process being studied
is rare or unique. As only four Ontario municipalities had a fully implemented DPS, at the time of the
research, a single-case design was more appropriate than a more robust multiple-case design (Yin,

2009).

Potential case municipalities were limited to four as Carleton Place, Gananoque, Lake of Bays, and
Brampton were the only municipalities with a fully implemented DP by-law at the time of this research
(Toronto, n.d.b). The selection criteria for the case municipality was first and foremost to maximize the
sample size of lower class DP applications. Obtaining a representative sample was essential for
understanding the development context of the municipality, which in turn strengthened the internal
validity of the analysis (Yin, 2009). The sample size criterion narrowed the potential case to either
Carleton Place or Ganonoque. Although Lake of Bays was the first municipality to adopt the DPS, it
was eliminated due to the Township’s low population and its limited use of the DPS. Like Lake of Bays,
Brampton uses the DPS in a limited area, but more significantly, their DPS was only recently
implemented and would have very few applications to analyze. Upon preliminary discussions with the
planners from both Carleton Place and Gananoque, Carleton Place was selected as the case

municipality due to its richer sample size. By using Carleton Place as the case municipality, this
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research builds upon Nethery’'s (2011) Master’'s Report on the DPS. While both reports employ
Carleton Place and its DP application files as a case study, the following research involves a more
focused investigation of the DPS and took its unit of analysis from a different timeframe to ensure a

distinct research design.

4.2 Data Collection

This research utilized a combined qualitative and quantitative case study approach through the review
of relevant literature and documents, and the analysis of DP application files retrieved from the
municipal office in the Town of Carleton Place. Using multiple sources of evidence and multiple
methods enabled the use of data triangulation throughout the research process, which reinforced the

study’s rigour and construct validity (Bradshaw & Stratford, 2010; Yin, 2009).

4.2 1 lLiterature and Document Review
A variety of literature and documents were reviewed, which contributed to Chapter 2, “Context”, as
well as to the development of categories and codes used for the content analysis method. The review
examined themes concerning both minor variances and the DPS. Several court and OMB decisions
were studied, which referred to Section 45 of Ontario’s Planning Act. Academic, professional, and grey
literature were also reviewed to support the context of both the DPS and minor variances. Academic
literature on the DPS was found to be minimal, and the context was mainly supported by official
documents, policies, and regulations. These types of resources were also used for the development of
the minor variance context. Official documents used in the review include: Planning Act, 1990; Ontario
Regulation 608/06 (Development Permits Regulation); MMAH’s Development Permit System: A
Handbook for Municipal Implementation (2008); Carleton Place Development Permit By-Law, 2008;
Carleton Place Official Plan, 2014; The Smart Growth of Our Communities Act, 2015; Carleton Place

Development Permit By-Law, 2015.

4.2.2 Content Analysis of Development Permit Application Files — Class 1, 1A, and 2
Content analysis was undertaken for Class 1, 1A, and 2 DP application files that closed between 2011

and 2015. While the entire sample population was available for analysis, purposive sampling was
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used to select application files that closed between 2011 and 2015. However, the sampling design
was open in order to permit the analysis of files from earlier years, provided that the collected data
was insufficient. Evidently, the initial sample size was adequate for the purposes of this research, and

earlier years were not examined.

Application files contained a wide array of information and were not always consistent. Contents of
these files included site plans, email correspondence from staff, applicants and citizens, consultant
reports, comments from other municipal departments, council and other agencies, DP agreements,
and the DP itself. Generally, Class 1 and 1A files contained a DP but no DP agreement, while Class 2
applications contained a DP agreement but no DP. Information was primarily extracted from DPs and

DP agreements and were supplement through emails, comments, and reports.

Categories and codes were used to organize data and establish links between the content of the
documents being analyzed and the research question (Gaber and Gaber, 2007). For the purpose of
this research, categories were used to organize codes and link them to the research questions, while
codes were used to simplify and sort content into the appropriate categories. Codes and categories
were developed in a mixed approach, combining aspects of predetermined and grounded categories,
as recommended by Gaber and Gaber (2007). A preliminary list was derived from the document and
literature review, but upon the collection of data from municipal files, codes were added, removed, or
altered to ground the organizational scheme in the content itself. This process ensured that codes
were both relevant to the research question and the text, as well as reduced the level of researcher

bias (Gaber and Gaber, 2007). Appendix A contains a description of all the codes used in the analysis.

Codes were broken into two distinct sections, descriptive categories which contained procedural
details of the files, and minor variance categories, which assessed the applications for minor variance
principles. This distinction was necessary and desirable for two reasons. First, not all DP applications
that were analyzed dealt with minor variance issues, therefore this breakdown was necessary for
identifying which applications would have been considered minor variances. Second, in order to

properly address the research question, it was necessary to gain a procedural understanding of ‘minor
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variance’ DP applications by identifying items such as, approval authority, length of review, and

whether the application was appealed.

A data collection matrix was developed in Microsoft Excel. The matrix used headings to group similar
categories together and subheadings to represent categories. DP application files were reviewed in
reverse chronological order. File numbers were recorded and each file was given a unique identifier
as well. Codes were inputted into their respective categories when they were identified in the
documents. For example, dates found on completed DP applications were coded into the ‘received’
category and dates on DPs or DP agreements were coded into the ‘decided’ category. Review timeline
codes were calculated from these two dates. Codes for minor variance categories were more difficult
to collect than categories such as ‘decided’. For example, ‘impact’ codes were most often selected
from DPs and DP agreements, however, data concerning ‘impact’ was also extracted from emails,
planning rationales, and comments from councillors and other agencies. Coding content which was
found in units larger than words (themes and concepts) was done with a degree of subjectivity. In
these situations, a level of research bias was introduced, but was managed by creating a preliminary
list of categories and codes prior to the collection of data. Table 4-1 and Table 4-2 illustrate the
analytical framework for this method and are found at the end of this section. These tables are a
succinct representation of the data collection matrix, showing how categories were grouped and what
codes were used for each category. It also provides a brief rationale for the use of categories and lists

the content types, units of analysis, and analytical techniques used for each category.

4.3 Data Analysis

The content analysis that was conducted for this project utilized both manifest content (quantitative)
and latent content (qualitative), allowing for a more precise representation of the data (Gaber and
Gaber, 2007). This was both desirable and necessary in order to properly address the research
questions. Numbers, words, themes, and concepts were all used as units of analysis depending on

the categories which codes address. As seen in Table 4-1, and Table 4-2, numbers and words were
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used to analyze codes that dealt with simple and descriptive categories, while words, themes, and

concepts were used to address more complex categories.

Frequency and open reading were the techniques used for this content analysis (Gaber and Gaber,
2007). Frequency, or category counts, were used to determine the prevalence of codes within the
sampled DP application files. This type of analysis was conducted for all categories. This analysis
allowed for data to be presented in counts, percentages, and two-way tables. ‘Length of review’ and
‘relief’ categories allowed for basic summary statistics as codes were represented in the form of ratio
data. The open reading technique is a qualitative approach to content analysis and was employed
when the unit of analysis for categories were themes or concepts. For minor variance categories, this
technique was used to analyze the depth to which codes were considered for each application. This

analysis resulted in the anecdotal evidence seen in Chapters 5 and 6.

Several measures were used to manage the limitations of this research. First, by using multiple
sources of data (case literature, official documents, academic and grey literature, and DP application
files) this study employed data triangulation to ensure proper construct validity and research rigour
(Yin, 2009). The report’s reliability was improved by borrowing and expanding upon an existing
methodology used by Nethery in his 2011 Master’'s Research Project: Organizational Behavioural

Obstructions between Planners and Implementing the Development Permit System.

Despite the attempts to improve this report’s academic integrity, a number of limitations still existed
in this research. While Chapter 2, “Context”, is rich and draws from a number of sources, few are from
academic, peer reviewed journals. This diminishes the report’s construct validity, however, the
extensive use of court decisions and government documents maintain the report’s converging lines of
inquiry. The flexible and highly contextual makeup of the DPS also limits the applicability of many of
the report’s findings to Carleton Place. To combat this issue of external validity, information gained
from the document review enabled recommendations to be drawn which were applicable outside of

the case municipality.
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Limitations also existed within the data collection method. Content analysis often raises questions of
internal validity due to sampling procedures (Gaber and Gaber, 2007). The open-ended purposive
sampling approach ensured the sample population was representative of the entire population of DP
application files in Carleton Place. Reliability can also be an issue during content analysis and was
upheld by maintaining a chain of evidence and by the inclusion of the analytical framework, Table 4-1
and Table 4-2, in the report (Gaber and Gaber, 2007; Yin, 2009). Research bias was also an issue that
needed mitigation, especially during content analysis. This was a result of the subjective nature of the
data collection process. By conducting thorough research on minor variances and the DPS a
preliminary list of categories were developed, which limited the influence the researcher had over data

categorization.

The project was also limited in scope due to time constraints. The construct and internal validity of the
research would have been improved if minor variance applications could have been examined as well.
This would have allowed for a direct comparison of minor variance and DP approval procedures and
would have improved the reliability of inferences drawn during data analysis. The report’s construct
validity would have also been improved had interviews been used as an additional research method.
Interviews would have allowed for another line of inquiry and could have been used to clarify trends

found through the content analysis.
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Table 4-1: Analytic framework of descriptive categories for the content analysis method.

Headings | Categories Codes Intent Content Unit of Type of
Type Analysis | Analysis
Application | ID; Numbers; To organize matrix and | Manifest | Numbers, | Frequency
Information | DP#; File IDs; determine the amount Words
Year; Years; of applications
Class Numbers received (Nethery,
2011).
Length of | Received; Dates; To assess the length Manifest, | Numbers | Frequency
Review Decided; Dates; of Development Latent
Review Number of days Permit Applications
Period against the required
timeline under current
and previous systems
(Nethery, 2011).
Approval Approval Committee, Staff, | To determine whether | Manifest | Words Frequency
Authority | Authority N/A staff has greater
decision making
authority for minor
applications (MMAH,
2008).
Issue Issue; MV, LNC, SEV, SP, | To determine whether | Latent Themes Open
Sub-Issue REV, TU, PUC; application considers Reading
minor variance issues
UC, F, FYS, ESYS, | (MMAH, 2008).
ISYS, RYS, NEA,
GF, GS, PL, OSP,
LAS, SAS ARYS,
ASYS, ACP
Conditions | Conditions U, SGD, ENC, P, To determine the Manifest | Words, Frequency,
of Approval SNW, UT, LSR, frequency and type of Themes Open
SA, LSP, E, VL, conditions that are Reading
SMR, S, CA, MT, being attached to
SERV, TP, SMA, T, | applications (MMAH,
SR, PW, DN, POL, | 2008; Carleton Place,
TDS, SAC, SB, 2015).
WC, AA, FS, SURV
Approval DP Approval | Yes, Yes with To determine the Manifest | Words Frequency
Conditions, proportion of
Withdrawn, N/A applications that are
approved (Nethery,
2011).
Appealto | Appeal to Yes, No To assess if applicants | Manifest | Words Frequency
OMB OMB are satisfied with
staff/committee’s
decisions (Nethery,
2011).
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Table 3-2: Analytic framework of minor variance categories for the content analysis method.

Minor Variance Categories

Headings | Categories Codes Intent Content | Unit of Type of
Type Analysis | Analysis
Relief Requested Relief To understand the intent | Manifest | Numbers, | Frequency
Standards; Description; of the application, and Words
Permitted Permitted explain the types of
Standards; Standards; variations being
Requested Percentage requested and granted
Relief; Change, N/A; (DeGasperis v Toronto
Relief Yes, No, N/A (City) Committee of
Granted Adjustment, 2005).
Impact Impact Sl, Cl, NC, To determine if and how | Manifest | Words, Frequency
PRIV, V, SHW, | the impacts of variance and Themes, | Open
M, BK, HT, D, are examined and Latent Concepts | Reading
TF, PK, LS, NF, | involved in the final
NS, AC, DN, decision (Chipman,
WDP, SNW, 2002).
WM, SS, ACC
Desirability | Desirable; Yes, No To determine if Manifest | Words, Frequency
Appropriate; appropriateness or and Themes, | Open
Public desirability are factored Latent Concepts | Reading
Interest; into the final decision
Good (DeGasperis v Toronto
Planning (City) Committee of
Adjustment, 2005).
Conformity | Mentions OP; | LUD, DNC, CGl, | To determine whether Manifest | Words, Frequency
Mentions CW, TO, KW; the intent and purpose and Themes, | Open
DPBL; LUD, CGl, of the Official Plan, DP Latent Concepts | Reading
Mentions MSP, CW, KW, | By-law, or other policies
Conformity; ICP, SVL are factored into the
Mentions Yes, No; decision making process
Intent and Yes, No (DeGasperis v Toronto
Purpose, (City) Committee of
Adjustment, 2005).
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5.0 Findings

The following is a discussion of the findings from the content analysis of Carleton Place’s DP
application files. The section is organized into the headings used to group related categories during
data collection and its ensuing analysis. The Chapter will begin by presenting findings from the
descriptive categories, which discuss procedural issues relating to the permits. This will be followed
by the findings from the minor variance categories, which discuss the sample DP applications’

relationship to the four tests.

5.1 Descriptive Categories

5.1.1 Application Information
DP Applications filed between 2011 and 2015 were analyzed. Over this time, administrative changes
were made to the DP class structure. In 2015 Class 1A permits were introduced, resulting in a class
hierarchy for ‘lower level’ applications of 1, 1A, 2. The implication of this change meant that Class 1A

permits could only be examined for 2015. Table 5-1 shows the proportion of DPS by year.

2011 2012 2013 2015 Total

Table 5-1: DP Class by Year.

In total, 79 DP applications were made between 2011 and 2015. Out of the 79 applications, 39 were
Class 1, seven were Class 1A, and 33 were Class 2. Over the entire study period, 2011 and 2015 were
the years with the most applications, 26 and 21 respectively. Interestingly they were also the only two

years where there were more Class 1 applications than Class 2 applications.

5.1.2 Issue
Since the DPS replaces three existing approvals systems the underlying issues of DP applications were
examined. The reasoning for this was to identify which applications would be considered minor

variances in the previous approval system, as well as to understand the general proportion of issues
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being filed under the DPS.1 Occasionally, multiple issues were present in the same application. This
was most common when an application was made in tandem with a severance application. Technically,
all applications that were categorized as a minor variance issue were also subject to site plan control,

however, these issues were not combined in order to simplify analysis.

In total, 94 issues were identified in the 79 DP BESI[E Count
o _ _ Minor Variance 43
applications, as shown in Table 5-2. Minor Only Minor Variance 36
variance was identified as an issue in 43 Minor Variance and Revision 2
Minor Variance and Severance 4

applications and occurred as the only issue 36 Minor Variance and Temporary Use 1
Site Plan 32

times. Site plan was the only other sizable count Revision 7
as 32 applications addressed this issue. Legal Non-Conforming Use 3
Severance 6

Revision was discovered as an issue during data | Temporary Use 2
Permitted Use Change 1

collection. Seven applications were filed to Total 94
revise previous applications. Issues other than Table 5-2: Count of Issues found in DP Applications

minor variance and site plan control were not overly prevalent as processes such as severances are
not replaced by the DPS. No observable trend was identified for the proportion of issues on an annual
basis. However, 2011 did see a remarkably high amount of ‘minor variance’ applications, as 19 of the

26 permits approved in this year addressed that issue.

Sub-issues were examined for applications which were found to contain minor variance issues (see
table 5-3). These sub-issues were composed of topics generally seen in minor variance applications
such as setbacks and parking requirements. In the 43 ‘minor variance’ applications, 60 sub-issues
were identified, 49 of which were relating to setback requirements.23 Thirty-four ‘minor variance’

applications contained only one sub-issue, while five contained two, and four contained three or more.

1 For the Purpose of this study, an issue equates to a planning approval process, i.e. minor variance or site

plan control.

2 *Minor Variance’ application describes applications that were identified to contain minor variance issues during
the content analysis.

3 This total includes setbacks and frontages for primary structures, garages and accessory structures.
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Sub-issues and DP class were analyzed in a two-way table as seen in Table 5-3. Class 1 permits were
most commonly used for applications involving minor variance sub-issues at 68 percent. The three
most predominant sub-issues were all filed as Class 1 permits, they were front yard setbacks at 13
percent, rear yard setbacks at 12 percent and exterior side yard setbacks at 10 percent. The most
common sub-issue found in Class 2 applications was interior side yard setbacks at 7 percent, however

this equated to a count of only four.

Sub-Issue 1 1A
Rear Yard Setback 12% 2%
Front Yard Setback 13% 0%
Interior Side Yard Setback 8% 0%
Exterior Side Yard Setback 10% 0%
Garage Frontage 5% 0%
No Encroachment Area 7% 0%
Use Change 2% 0%
Accessory Rear Yard Setback 3% 0%
Air conditioner Projection 2% 0%
Garage Setback 2% 0%
Off Site Parking 3% 0%
Accessory Side Yard setback 2% 0%
Frontage 0% 0%
Location of Accessory Structure 0% 0%
Parking Location 0% 0%
Size of Accessory Structure 0% 2%
Total 68% 3%

Table 5-3: Two-way table of relative frequency for Sub-Issue and Class.

5.1.3 Length of Review
Approval time for Class 1, 1A, and 2 DP applications varied significantly. For all examined DPs, the
length of review ranged from zero to 730 days. This resulted in a median timeline of 32 days and an
average of 64.8 days with a standard deviation of 110.8 days. This result is interesting as the required
timeline of 45 days mentioned in the Development Permits Regulation falls between the median and

average approval timeline found in Carleton Place.

The approval process for Class 1 and 1A applications were much quicker than for Class 2 applications.

Class 1 applications had a median review time of 14 days, Class 1A had a median length of 5 days,
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and Class 2 had a median length of 69 days. Two Class 2 permit applications remained open for over
a year. Without counting these two applications, the median review time took 46 days, one day longer

than the prescribed timeline. Summary statistics can be seen below in Table 5-4.

Class Count Min Max Median Average Standard Deviation
(Days)  (Days) (Days) (Days)
39 104 14 229
1A 7 0 21 5 7.3 7.6
2 33 7 730 69 130.5 153.0

Table 5-4: Summary statistics of review length for entire sample population.
Generally, ‘minor variance’ applications were approved more quickly than the whole (see Table 5-5).
The review timeline for applications with minor variances issues ranged from zero to 217 days, with a
median timeline of 24 days and an average timeline of 35.2 days. The standard deviation for ‘minor
variance’ applications was still large at 39.9, however, this represents a much smaller dispersion than
what was seen for the entire sample population. For minor variance issues, Class 1 and 1A permits
were reviewed faster than the whole, with a median approval time of 24 and 15 days respectively. On
the other hand, the median review time for ‘minor variance’ Class 2 permits was longer than all
sampled Class 2 DPs at 71 days, while the average was shorter at 81.9 days with a standard deviation
was 54.0 days. This result was due to the fact that two Class 2 permits with minor variance issues

took over 100 days to review, while 8 applications regarding all issues took over 100 days.

Class Count Min Max Median Average Standard Deviation
(Days) (Days) (Days)  (Days)

All Classes 43 217 24 35.2 39.9

1 31 0 104 15 22.2 21.9

1A 2 2 5 3.5 3.5 2.1

2 10 27 217 71 81.9 54.0

Table 5-5: Summary statistics for review timelines in DP applications containing minor variance issues.
While much has been said in this section about lengthy review times, a significant percentage of
applications were approved quickly. Roughly a quarter of all applications were reviewed in 10 days or
less, and three were approved on the same day. The same proportion can be seen in applications
dealing with minor variance issues as nearly 28 percent were reviewed in 10 days or less. These quick
timelines can likely be attributed to both the size of Carleton Place and that the approval authority was

delegated to staff under the DPS. While the average approval time for applications that fell under the
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approval authority of council was 46.75 days, lower than the average as a whole, the median review

timeline was higher than the entire sample population at 45 days.

5.1.4 Approval Authority
Class 1, 1A, and 2 DPs were by in large approved by the Town’s planning staff. Only four of the 79
applications during the study period were under the approval authority of council. This result is
understandable as staff has been delegated authority over Class 1, 1A, and 2 DPs. Approval may be
elevated to council for Class 2 permits should there be notable objections to the application. Three of
the four applications were raised to council approval for this reason. The one remaining application
that fell under council approval was a Class 1 DP. Staff believed that this application was beyond the
scope of their authority, and raised the application to council. A more detailed discussion of this

application can be found in Section 5.2.5

5.1.5 Approval
A large majority of the applications filed over the study period were approved. Seventy out of the 79
applications were approved over the study period; 29 with conditions and 41 without conditions (see
Table 5-6). Technically, no application was denied, however, eight were withdrawn by the applicant.

Codes Count ‘ Percentage Count for MV Issues  Percentage for MV Issues

Yes 41 51.9% 24 55.8%
Yes with Conditions 29 36.7% 14 32.6%
Withdrawn by Applicant 8 10.1% 5 11.6%
No 0 0.0% 0 0.0%
N/A 1 1.3% 0 0.0%
Total 79 100.0% 43 100.0%

Table 5-6: Proportion of Approval Codes

Applications were withdrawn for two main reasons. First, the application found significant opposition
to their proposal and second, the applicant did not want to pursue the application any further. One
example of the former can be seen in application DP2-04-2015, a multi-residential infill project. The
proposal was met with heavy opposition by residents and town councillors alike, many believing that

the massing and bulk of the building were inappropriate. The opposition led to the applicant
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withdrawing the application as they knew the proposal would be a tough sell to council. Additionally,

no application was appealed to the OMB.

Approvals for ‘minor variance’ applications were similarly distributed to the entire sample population.
A slightly higher proportion of these applications were approved without any conditions attached.
These types of applications were approved without conditions 24 (55.8 percent) times. Conditions

were attached to 14 applications and five applications were withdrawn by the applicant.

For applications with minor variance issues, as well as the entire sample population, Class 2 permits
held a higher proportion of approvals with conditions. For ‘minor variance’ applications, 70 percent of
Class 2 DPs were approved with conditions attached while only 19 percent of Class 1 permits were
approved with conditions. The proportion was slightly smaller for the entire sample population,
although it was still quite significant. Conditions were attached to 63.6 percent of all Class 2 DPs and

17.9 percent of all Class 1 DPs.

5.1.6 Conditions of Approval
A preliminary list of condition codes were developed prior to data collection and were derived from
Section 2.26 of the Town’s DP By-Law, as noted in Section 3.2.1 of this report. However, the
preliminary list was not exhaustive and many categories were added during the field work. In total
there were 29 permits issued with conditions attached and 79 conditions in total. About 41 percent
of permits with conditions contained only one condition, 35 percent contained two to three conditions,

21 percent contained four to seven conditions, and one DP was approved with 13 conditions.
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Count ‘Count: All  Percentage: All Count: MV Percentage: MV

Landscaping Requirement 9 11.4% 7 17.1%
Parking 9 11.4% 1 2.4%
Tree Preservation 7 8.9% 2 4.9%
Stormwater Management Alteration 6 7.6% 4 9.8%
Site Grading and Drainage Plan 6 7.6% 2 4.9%
Setbacks 4 5.1% 3 7.3%
Site Servicing 4 5.1% 2 4.9%
Land Use 4 5.1% 0 0.0%
Easements 3 3.8% 1 2.4%
Design 2 2.5% 2 4.9%
Conservation Authority 2 2.5% 2 4.9%
Fire Services 2 2.5% 2 4.9%
Policy Approval 2 2.5% 2 4.9%
Site Alterations 2 2.5% 1 2.4%
Site Access 2 2.5% 1 2.4%
Watercourse 1 1.3% 1 2.4%
Surveys 1 1.3% 1 2.4%
Ministry of Transportation 1 1.3% 1 2.4%
Landscape Plan 1 1.3% 1 2.4%
Securities 1 1.3% 1 2.4%
Pedestrian Walkway 1 1.3% 1 2.4%
Vehicle Loading 1 1.3% 1 2.4%
Stormwater Management Report 1 1.3% 1 2.4%
Traffic Direction Signs 1 1.3% 1 2.4%
Encroachment Agreement 1 1.3% 0 0.0%
Additional Approval 1 1.3% 0 0.0%
Temporary Use 1 1.3% 0 0.0%
Snow Removal 1 1.3% 0 0.0%
Utilities 1 1.3% 0 0.0%
Site Restoration 1 1.3% 0 0.0%

‘ 79 100.0% 41 100.0%

Table 5-7: Proportion of conditions attached to sample population and 'minor variance' applications
In total there were 30 distinct conditions identified (see Table 5-7). The most common conditions were
landscaping and parking requirements at nine occurrences each. Parking requirements were most
commonly found in approvals with three conditions while four of the nine landscaping requirements
were raised in the application that contained 13 conditions. Tree preservation conditions were found
in seven permits and stormwater management alterations and site grading and drainage plans were

both found in six permits.
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In terms of applications dealing with minor variance issues, more than half of the 14 DPs approved
with conditions were approved with one condition. Two applications were approved with two
conditions, and the other four permits were approved with four, five, seven, and thirteen conditions
respectively. Since the application with thirteen conditions dealt with minor variance issues,
landscaping requirements was the most common condition with seven occurrences. The second most
common condition was stormwater management alterations which was attached to applications four

times. The remaining condition categories occurred infrequently, either once, twice or not at all.

5.2 Minor Variance Categories

5.2.1 Relief
In total, 62 separate variations were requested in 43 ‘minor variance’ applications between 2011 and
2015. The 38 applications that were approved contained 55 variations, while there were seven
separate variations in the applications that were withdrawn. Out of all requested relief, 49 fell into
categories that allowed for a degree of change, as well six requested variations could not be analyzed
due to inadequate information.4 In total there were 16 identified categories of variances. Table 5-8
shows the six most frequently requested variance codes. Use change, parking location, off-site parking,
location of accessory structure, and air conditioner location, were all determined to be categories that
did not allow for degrees of variation based on how they were assessed by Carleton Place’s planning
staff. Therefore these categories were not used for the analysis investigating the magnitude of

requested relief.

The percentage change of requested standards was analyzed due to the discussion in Degasperis, as
discussed in Section 2.1.3, where the decision noted that a minor variance could be patently too large.

The median variation requested was 30 percent, however, requested relief was quite dispersed,

4 A setback is an example of a variation that allows for a degree of change, while a land use is one that is not.
A setback requirement has a magnitude and can decrease or increase in percentage terms such
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ranging from 2.8 to 220.0 percent. The next highest requested variation was 100 percent which

occurred twice, for a front yard and exterior side yard setback.

Variation Requested Min Max Median Mean  Standard
Deviation
Front Yard Setback 100.0%
Exterior Side Yard Setback 6 3.8%| 100.0% 29.7% 37.9% 36.1%
Interior Side Yard Setback 10 4.2% 80.8% 42.1% 41.1% 26.6%
Rear Yard Setback 10 6.7% 89.2% 20.0% 43.6% 34.6%
No Encroachment Area 5 2.8%| 100.0% 85.8% 68.6% 45.9%
Garage Frontage 6 9.1% 31.3% 20.0% 19.2% 7.8%

Average Requested Relief 100.0% 27.6% 41.6%

Table 5-8: Summary statistics for requested variations. Only variations that were identified five or more times are
represented in this table.

The median for the six most frequently requested variations ranged from 20.0 to 85.8 percent. This
maximum value was for the no encroachment area. This setback is applicable to a number of land use
categories, generally outside of the central business district. This provision is applied to the front and
exterior side yards at a standard of 2.5 metres for residential and commercial uses and 4.5 metres
for institutional. Applications that proposed to develop within this area often requested a large amount
of relief from the permitted standards due to the nature of the development standard. A development
which intrudes only a quarter of a metre into the no encroachment area would demand a ten percent
variation to the norm. Out of the five applications that request relief from this application two proposed
to build to the lot line, thus requiring 100 percent relief from the setback requirement. Disregarding
this setback type, the median requested relief for the five most common variance type, representing
almost two thirds of all variations within the sample population is 20 percent. In general, once adjusted
for outliers, relief requested in Carleton Place for Class 1, 1A, and 2 DPs can quantitatively be
considered minor. Although some may argue this point, that 20 percent can be considered substantial,
this amount is by no means patently too large to ignore applications completely due to the degree of

variation as was suggested in Degasparis.

Unsurprisingly, variations were granted most frequently in Class 1 Permits; this was true 71 percent
of the time. Front yard setbacks approved in Class 1 DPs were the most commonly approved variance,

occurring 15 percent of the time. Relief from front yard setbacks was also seen in 21 percent of Class
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up 29 percent of granted variances from that DP Class.

in OMB and court decisions, making it vital that they were considered.
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1 DPs, while interior yard setbacks were most common variance type granted in Class 2 DPs and made

As noted in Section 2.1.3, case review has indicated that the determination of ‘minor’ is generally
conducted through a qualitative assessment of impact. A number of impact categories were generated
from the case review. These categories were altered, similar to other categories, to suite the content
of the application files. In total, 22 impact categories were considered; all except three categories
occurred at least once (see Table 5-9). Separate and cumulative impact were two of the categories

consider. While not necessarily an impact, these two categories were important considerations made

Types of impact Count Percentage Count MV Percentage
Separate Impact 3 2.7% 3 4.2%
Cumulative Impact 2 1.8% 2 2.8%
Neighbourhood Character 29 26.4% 22 30.6%
Privacy 2 1.8% 1 1.4%
Views 0 0.0% 0 0.0%
Shadow 0 0.0% 0 0.0%
Massing 1 0.9% 1 1.4%
Bulk 1 0.9% 1 1.4%
Height 0 0.0% 0 0.0%
Drainage 9 8.2% 4 5.6%
Traffic 6 5.5% 4 5.6%
Parking 12 10.9% 4 5.6%
Landscaping 8 7.3% 5 6.9%
Natural Features 9 8.2% 5 6.9%
Noise 4 3.6% 2 2.8%
Site Access 3 2.7% 1 1.4%
Design 8 7.3% 7 9.7%
Wrong Development Permit Class 1 0.9% 1 1.4%
Snow Removal 2 1.8% 1 1.4%
Waste Management 2 1.8% 2 2.8%
Site Servicing 6 5.5% 4 5.6%
Accessibility 2 1.8% 2 2.8%
Total 110 100% 72 100.0%

Table 5-9: Proportion of impacts considered in DPs
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The proportion of applications where impact was considered was similar for the entire sample
population and ‘minor variance’ applications at approximately 65 percent. In total there were 110
separate impacts considered in the 79 applications and 72 impacts considered in the 43 ‘minor
variance’ applications. In the latter, impact was considered 18 times in (58 percent of) Class 1
applications, two times in (100 percent of) Class 1A applications and eight times in (80 percent of)

Class 2 applications.

The most frequently examined impact was neighbourhood character. This impact was examined 22
times, representing 31 percent of all impacts for applications containing minor variance issues. While
mentioned frequently, it was hard to determine the depth that neighbourhood character was
considered. DPs found in Class 1 files contained a brief description of the project. The description
often contained what was essentially a boilerplate statement of Staff’'s rationale for approving the
application. While five of these statements were identified, the most common read “The Town of
Carleton Place has approved this application given that this proposal is generally in keeping with the
streetscape and other approvals given prior to the passing of the Development Permit By-Law.”
Streetscape was viewed synonymously with neighbourhood character. The impact of design was
closely related to neighbourhood character, as every consideration of design was made in tandem with

neighbourhood character for ‘minor variance’ applications.

Impacts were compared with requested variances using two-way tables, an example of which can be
seen in Appendix B. As some applications requested multiple variances, total impacts considered per
variance were higher than impacts considered per application at 134. The two most frequent
occurrences where neighbourhood character considerations for both front yard setback and garage
frontage variances. While neighbourhood character remained the most frequently considered impact,
many other interesting observations can be inferred from this analysis. Traffic, natural features, and
site servicing impacts all increased by more than 100 percent when they were consider by variance,
receiving counts of 12, 13, and, 12 respectively. This would indicate that these impacts were often

considered in applications with multiple variances.
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Variances to garage frontages provided an interesting results as these applications were made
independent of other variances. Neighbourhood Character and design impacts made up 55 percent
of all considered impacts for garage frontage applications. These applications were also the only type
to consider the cumulative impact of the variances. In these circumstances, impact was considered to

determine the total impact of the request variances on the lot as well as the entire neighbourhood.

5.2.3 Desirability
The second test of the four tests, ‘is the variance desirable for the appropriate development of the
land?’ was analyzed through four categories which were: desirable, appropriate, public interest, and
good planning. These were developed from the literature review and were determined to measure a
degree of desirability. Unlike impact, desirability was infrequently observed. These four indicators were
brought up only six times for the entire sample population, as well as for applications containing minor
variances issues. The six occurrences were divided evenly between ‘yes’ and ‘no’ codes. Positive
responses were made once for ‘desirable’, and twice for ‘appropriate’. Negative responses were made
once for ‘desirable’, once for ‘appropriate’, and once for ‘public interest’. ‘Good Planning’ was never

observed in the sample population.

Table 5-10 illustrates groups that mentioned desirability categories. Concerns regarding desirability
were raised most frequently by the public and town councillors. Both of these groups brought up issues
of desirability, appropriateness, and public interest negatively, all in the same application. Staff only

raised the issue of appropriateness one time.

Mentioned By ‘ DES ‘ AP Pl GP Total
Public 0 0 0 3
Staff 1 1
Planning Rationale 1 1
Councillor 0 0 0 3
comments

Council 1 1
Total Responses ‘ 3 ‘ 4 p) 0 9

Table 5-10: Frequency table indicated groups that mentioned desirability codes. '1'
indicates a positive response. '2' indicates a negative response, and blank cells indicate
no response.
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5.2.4 Conformity
Conformity to the OP and DP By-law was analyzed in order to address the two final test of a minor
variance. The OP was mentioned in 21 percent of all ‘minor variance’ applications. Investigating the
context in which the OP was mentioned shows that almost half (44 percent) of the time the document
was raised in terms of an application’s conformity to the document’s general intent. The DP By-law
was mentioned more frequently than the OP. Over a third (35 percent) of applications containing minor
variance issues cited the document. As well as being more commonly mentioned, the context in which
the DP By-law was mentioned was significantly more varied, with 27 percent saying it conformed to
the general intent, 20 percent mentioning it was in keeping with the By-law, and another 20 percent

citing the intent of its provisions. The OP and DP By-law were mentioned only six times together.

Conformity and intent or purpose of OP and DP By-law provisions were examined separately as these
documents could be cited without a discussion of either conformity or intent. Conformity was
mentioned in 12 of 43 applications containing minor variance issues while intent or purpose was
mentioned 11 times. The DP By-law and conformity were more commonly coupled together than the
OP and conformity, occurring 10 and eight times respectively. Intent or purpose for either the OP or
DP By-Law was mentioned 11 times. Again this indicator was coupled more frequently with the DP By-
Law as they were observed nine times together and seven times with the OP. All four categories were

seen together in only five of the 43 files.

5.2.5 Additional Observations
Two observations were made while conducting the analysis which were infrequent yet still significant.
The most noteworthy was, the use of the four tests as the applicant’s rationale for the application.
While this only occurred twice, it is important to note as it shows the blending of the two approvals

systems in reality. An example of one of the rationales can be seen in Appendix C.

An application where the approval authority was elevated to council was the other noted observation.
This occurred in one of the five applications dealing with variations to the garage frontage standard.

The application in question was requesting that the garages for a semi-detached dwelling be allowed
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to have 45 and 48 percent lot frontage respectively. It was in the opinion of staff that, “this application
was beyond the approval authorization Council had entrusted to staff (Young, 2011).” Elsewhere in
the minute notes it suggests that staff was concerned approval of this application could result in
incremental increases to driveway widths throughout the Town. While there is sound reasoning for the
request to have council approve the application, the timing is suspect. Two applications concerning
the same issue were made earlier that year, requesting widths of 44 and 52.5 percent respectively. It
is curious that staff did not raise the issue to council sooner, especially for the application requesting

the 52.5 percent frontage.
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6.0 Discussion & Recommendations

Chapter 6 begins with a discussion of the findings. The descriptive categories are briefly considered,
while findings related to the four tests are explored through the use of representative samples. The
Chapter is concluded by offering recommendations to the Province, municipalities, and development
community. These recommendations were drawn from the findings of the content analysis, as well as

from the case and policy review.

6.1.1 Descriptive Characteristics
The findings from the content analysis were able to show the characteristics of how lower Class DPs
were reviewed. Timelines were similar to, albeit a little higher than, the mandated 45 days, and staff
took advantage of their expanded authority and ability to attach conditions to approvals. While
identified in the three DP classes that were examined, minor variances were most closely associated
to Class 1 permits. Variances to setback standards were largely assigned to Class 1 applications and
conditions were infrequently attached, meaning these proposed variations were generally minor in

nature.

6.1.2 The Four Tests
Elements of the four tests were found in a piecemeal fashion throughout the sample population and
they were by no means implemented systematically. Impact was the most substantially used element
of the four tests. This result was to be expected. As seen in Section 3.2, impact is a distinguishing
feature of Class 1, 1A, 2, and 3 DPs; each class allowing for slightly more off-site impacts than the last.
Conditions of approval provided a good indication of how impact was used in the determination of an
application’s class. Conditions were more strongly associated with Class 2 applications than Class 1.
This indicated that staff considered Class 2 applications to have greater impacts than Class 1

applications and in general, required a degree of mitigation.
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While impact was frequently considered for DP applications, its consideration was not as widespread
and detailed as one would hope. Evidence that a proposal’s impact was assessed was seen in almost
two thirds of applications, however, it should be expected that staff considers the impacts of every
application. For the most part, the depth to which impact was consider lacked any considerable
evidence. The level of detail and completeness found in application files varied significantly. For
instance, there were applications such as DP-01-2013, which can be seen in Appendix D. The DP for
this application provided an adequate description the proposal, but contained only a vague notion of
the rationale and lacked a strong chain of reasoning. Meeting minutes for another application, the
previously mentioned DP1-13-2011 (Section 5.2.5), showed a considerable amount of depth in
discussing the issues at hand. Finally, some applications provided a woefully inadequate amount of
detail. Application DP2-06-2011 was a proposal for a complex infill bordering the Central Business
District and the Mississippi River. The proposal requested a number of variations including setbacks
to the front yard, garage, rear yard, interior side yard, as well as the air conditioner projection and no
encroachment area. In contrast to the previous example, this was one of the most complex application
observed, yet the file contained very little detail. Out of the seven requested variances, only two
contained quantitative values. Additionally, the level of discussion surrounding the project’s impacts
did not match the complexity of the proposal. Given the opportunity to examine the application file, an
outside observer would find it difficult to determine why this application was filed as a Class 2 and not

a Class 3 DP.

The other three tests were not present in any significant manner. While it can be assumed that the OP
and DP By-law were examined, at least in reference, specific provisions were not frequently mentioned.
Even less so was the intent and purpose behind these official documents. When they were mentioned,
the discussion was often brief and lacked the chain of reasoning one would expect from a planner’s
rationale. Of all the four tests, desirability was the most infrequently used; only being considered once

by planning staff.
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Two reasons might explain the infrequent use of the last three tests and the lack of consistency when
it comes to the consideration of impact. The first reason is the scale of Carleton Place’s planning office.
As with many small towns, Carleton Place only staffs one full-time planner. As a result, the planner
must wear many hats and their time is often stretched thin. This does not allow for staff to produce
detailed reports for planning applications that are often found in larger municipalities. In an ideal
world, DP files would have well detailed planning rationales produced by staff, however, logistically,
this is not possible. The second reason is regulatory. Ontario’s Development Permits Regulation allows
municipalities to create their own review procedures as noted in section 2.2.2. This is unlike minor
variances, which, as identified in Section 2.1, have a review process that is guided by strong procedural
regulations and rich judicial literature. The need to conform to the intent and purpose of the OP, the
DP By-law, and to show that the development is desirable for the appropriate development of the land
are not required aspects of the analysis of DP applications. On the other hand, impact, and the
requirement to mitigate potential impacts, are part of Carleton Place’s DP By-law. The regulatory
structure explains why impact was more prevalent than other minor variance elements in the

application files.

Evidence was found that demonstrated the importance of context in the DPS review process; context
being a crucial aspect of minor variance approvals as seen in Section 2.1. The maximum percentage
change for a requested variance was 220 percent and was for a file which requested to increase the
size of an accessory structure in the rear yard of a property to 32 square metres. The rear yard abutted
the Mississippi River as well, creating additional setback constraints on the property. The By-law
specifies that, in this circumstance, accessory structures shall be no more than 10 square metres in
size, 220 percent smaller than the proposed structure. An existing accessory structure of 23.8 square
metres already existed on site, only 34 percent smaller than the proposal. In addition, the new
structure was to occupy much of the same footprint as the existing accessory building, minimizing
impacts on the river. For this application, planning staff utilized existing conditions in lieu of the
development standards as the basis for their decision making, recognizing that the impacts resulting

from the proposed accessory structure would not vary significantly from what was on site at the time.
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This reasoning is similar to what was seen in Perry as described in Section 2.1.3, and shows the

importance of context in planning decisions.

6.1.3 The Applicant’s Perspective
While procedurally the DPS review process shows little similarities to minor variances, the
development community has not fully adjusted to the requirements of the new system. Evidence of
this can be seen in the planning rationale seen in Appendix C which directly responds to the four tests.
This shows a clear disconnect between municipal and private expectations. Consultants have stuck to
traditional processes, spending their efforts on developing rationales which are irrelevant to the review

procedures.

From the developer or consultant point of view, requirements for the review process are vague and ill-
defined at both the provincial and municipal level. Confusion exists on how old practices fit within the
DPS (i.e. what class does a variance fall within?). This can lead to consultants defending their client’s
proposals in a manner that does not fit the new model. It is evident that more direction and clearer
expectations are needed for the DPS review process if the system is to gain more traction throughout

the Province.

6.2 Recommendations

Four recommendations where developed and are based on the policy review, data analysis, and
findings found earlier in this report. Recommendations are organized for consideration to the Province,

municipalities, and developers and planning consultants.

6.2.1 Recommendations for the Province of Ontario
Recommendation #1: Amend Ontario Regulation 608/06 so that provisions under Section 4(3)(e) fall

under Section 4(2).

Section 4(3) are optional requirements of a DP by-law. Section 4(3)(e) reads, “set out criteria that the
council shall use in making decisions under subsection 10(8)” (Ontario Regulation 608/06). Based

on the findings of this research, this section would be better suited under Section 4(2), which are
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required provisions in a DP by-law. Requiring that clear evaluation criteria be established by a
municipality would greatly assist in informing applicants about the assessment procedures for their
applications. This amendment would provide an important check on municipal authority as it promotes
transparency in the decision making process. This amendment would not limit the flexibility of the DPS

and would continue to allow municipalities to shape DP by-laws that suite their local context.

Recommendation #2: Change the rhetoric from “combining elements of minor variances” to “replacing

minor variances”.

This research, as seen in Chapter 5, has determined that the sole element of minor variances found
within Carleton Place’s DPS is the use of impact to classify and evaluate applications. Assessment
based on impact is not unique to minor variances. Furthermore it is only one of many qualities that
distinguish a minor variance. Following the discussion in Section 2.2.3, flexible development
standards, as set out by Section 4(3)(f) in Ontario Regulation 608/06 and discussed in Section 2.2.3,
are also not in keeping with the way minor variances are traditionally viewed; they should be examined
contextually not quantifiably. For these reasons it is evident that the DPS supplants minor variances
as opposed to incorporating it. The rhetoric must change if the planning community is to treat the
system as the alternative it is meant to be, rather than trying to fit old processes into a mold that does

not fit.

6.2.2 Recommendations for Municipalities

Recommendation #3: Establish clear evaluation criteria.

This recommendation is linked to recommendation #1. Municipalities should be encouraged to
establish evaluation criteria even if it is not a mandatory requirement under the Development Permits
Regulation. Having a set of criteria sets a standard. This standard creates certainty for developers,
planning consultants, and residents alike. It allows all these actors to understand how applications
should be approached and how decisions will be made. Having clear standards for evaluation could
also attract developers to the area who may have been apprehensive about investing due to the

uncertainty that existed in the decision making process.
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6.2.3 Recommendations for Developers and Planning Consultants

Recommendation #4: Understand the evaluative criteria of the municipality in which you are working.

While much can be done to improve the understanding of the DPS from the provincial and municipal
end, some responsibility falls on developers as well. The planning reforms made by Bill 73, specified
in Section 2.2.4, indicate that the Province is still hopeful that there will be increased uptake of the
DPS, meaning the development community should be fully aware of how it operates. This requires a
thorough understanding of Ontario Regulation 608/06, but more importantly, an understanding of
local DP by-laws and OP policies. Since the DPS is designed to be flexible and contextual, each
jurisdiction’s DPS will function to meet different objectives. This results in DP by-laws being composed
of different features and proposals being evaluated by different means. It is important that developers
or planning consultants be familiar with local policy, as well as, build relationships with planning staff.
The latter is especially important as it can open a dialogue on how projects are assessed in a given

jurisdiction.
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7.0 Conclusion

In conclusion, this study has determined that lower level DP applications are being processed on par
with the standards set out in the Development Permits Regulation. In relation to the first research
question, planning staff have, by and large, accepted their new powers of approval, are meeting review
deadlines, and, are readily applying conditions to applications to limit the off-site impact of projects.
On the other hand, the second research question was not met with the same positive results. The
basis of this research was to discover if the fundamental principles of minor variance approvals were
maintained in the DPS given the claims made by MMAH. The research indicated that the principles of
minor variances, as a whole, did not transfer to the DPS. Impact was identified as the primary, if not
singular aspect of the decision making process. While the case review indicated that impact is an
important aspect of minor variance approvals, especially in determining whether they are ‘minor’, the
four tests, as a whole, are what defines the minor variance process. The content analysis indicated

that these four tests were not implemented in the evaluation of Carleton Place’s DP applications.

Through the review of cases, literature, and policy, and by analyzing the content of DP application files,
this report aimed to contribute to the understanding of the DPS. While the study focused on the Town
of Carleton Place, some lessons were generalized for all of Ontario and were presented in the form of
four recommendations. It is the hope of this research that, in the future, provincial regulations can be
more prescriptive and transparent, in terms of evaluation criteria for the DPS, all the while maintaining

the flexibility that the system provides.

7.1 Future Research

This addition to the literature provides avenues for future research. For one, the scope of this research
can be expanded to a full comparative analysis of the evaluation process for minor variances and the
DPS. This can be done by examining, not only the content of DP applications, but also minor variance
applications within the same jurisdiction. This type of research would be especially interesting in

Brampton, or in Toronto, once the DPS is implemented, since these municipalities would be approving
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minor variances alongside DPs. A similar methodology could also be transferred to the investigation

of how zoning and site plan approvals are conducted within the DPS.

Another avenue of research for the DPS could be the system’s effectiveness at achieving specific
goals, such as protecting natural features, or heritage preservation. Carleton Place’s DPS has policies
which enhance tree preservation and protect the Mississippi River, while the DPS in Lake of Bays was
specifically designed to protect their shoreline. Brampton could be used as a case which examines
heritage conservation and the DPS. Finally, the DPS has largely been implemented in small
communities and not major urban centres. Future research on the DPS should evaluate its success in

Brampton and Toronto once the system has reached maturity in these municipalities.
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Appendix A — Category & Code Reference List
Conditions of Approval

ID Unique Identifier U Land use conditions
DP# File Application Number SGD Stormwater and Grading Plan
Year Year of Application Required _
Class DP Class Type ENC Encr(.)achmer?t. agreement required
P Parking conditions
SNW Snow removal conditions
" | Requiremens
Received Date application was received LSR Landscaping requirements
Decided Date application was closed SA Site alterations requirements
Review Period | Calculated by: (Decided - LSP Landscaping plan required
Received) E Easements required
VL Vehicular loading conditions

SMR Stormwater management

Approval Authority requirements
S Securities required

Staff DP Approved by Staff — d i
Coundil DP Approved by Counci CA Condlt[ons relating to Conservation
Authority
N/A Not Specified MT Conditions required by the Ministry of
Transportation
SERV | Site servicing requirements
TP Tree preservation requirements
MV Minor Variance SMA rS;gLrirl;év;ter management alterations
LNC Legal Non-Conforming Use T Temporary use conditions
SEV Severance SR Site remediation requirement
SP Site Plan PW Pedestrian walkway requirements
REV Revision to previous DP DN Design conditions
application POL Conditional upon approval of policy
TU Temporary Use TDS Traffic directional signage required
PUC Permitted Use Change SAC Site access re.q.uirements
SB Setback conditions
WC Water course conditions
See Impact Table AA Additional by-law approvals
FS Fire servicing conditions

SURV | Survey required

|

Development Permit Approval

Approved DP Approved

Approved with | DP Approved with Conditions Appeal to OMB -

Conditions Attached. Yes Application appealed by OMB
Withdrawn by | DP Withdrawn by Applicant No Application was not appealed
Applicant

N/A Not Specified




Appendix A - Category & Code Reference List

Conforms to Intent and Purpose of Policy and

Regulations
Mentions OP

Land Use

Land use designation was

Designation mentioned

Does not Proposal does not conform
Conform to OP

Conforms to Proposal conforms to OP
General Intent

Consistent With Proposal is consistent with

oP

Town Objectives

Proposal meets town
objectives

In Keeping With

Mentions Development Permit By-law

Proposal is in keeping with
OoP

and Provisions

Land Use Land use designation was
Designation mentioned

Conforms to Proposal conforms to DP
General Intent By-Law

Meets Standards | Proposal meets standards

and provisions of DP By-
Law

Consistent With

Proposal is consistent with
DP By-Law

Impact

SI Separate Impact

Cl Cumulative Impact

NC Neighbourhood Character

PRIV Privacy

Vv Views

SHW Shadow

M Mass

BK Bulk

HT Height

D Drainage

TF Traffic

PK Parking

LS Landscaping

NF Natural Features

NS Noise

AC Site Access

DN Design

WDP Wrong Development Permit
Class

SNW Snow Removal

WM Waste Management

SS Site Servicing

ACC Accessibility

*Impact codes also apply to Sub-Issues

Desirability

DES Desirable

AP Appropriate

Pl Public Interest
GP Good Planning

In Keeping With

Proposal is in keeping with
DP By-Law

Mentions conformi

Yes

Indirect File indirectly
Contemplation of | contemplates By-Law
By-Law Provisions

Intent of File discusses intent of
Provisions Provisions

Significant Proposal is a significant
variation from By- | variation from the DP By-
Law Standards Law

ty
Conformity is mentioned

No

Yes

Mentions intent and purpose of
Policy/Regulation

Conformity is not
mentioned

Intent or purpose of OP or
DP By-Law is mentioned

No

Intent or purpose of OP or
DP By-Law is not

mentioned
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Appendix C - Planning Rationale using 4 Tests

Appendix C — Planning Rationale using 4 Tests

August 20, 2014

Lisa Younq. MCIP, RPP, Director of Planning and Development
Page 3 of 4

Reference: Brigil, Class 2 Bevelopment Permif Applications, Lofs 12 - 14 inclusive, Plan 27/-41, Cosleion
Crossing Subdivision

1. Is the variance minor in nature?

The magnitude of the variance is considered o be minor as, with the experience of using the

- Development Permit By-law in its first five years of existing, the new By-law adopted in 2014, allows
a greater percentage of the lot frontage o be occupied by a garage and driveway. Wiith the
change from 40% to 45% and consideratfion of the entire lot, as opposed fo each unit, more
flexibility is being infroduced in the new By-law. The variance requested is in the magnitude of 4%
from the 45% maximum in the new By-law, which reflecls the cumrent direction of ihe Town. In our
opinion, the variance is minor in nature.

2. Is the varicnce desirable for the cppropriate development of the land?

The alternative of requiring the garage and driveway o comply with the Development Permit
would resulf in a garage and driveway that would be too narrow to be a functioning garage for
most automobiles . The 3.73m outside width {and 3.35m inside width) is a curent development
standard used in other housing projects. Therefore, the variance is desirable for the appropriate
development of the land.

3. Does the gpplicalion conform fo the genercl intent of the By-law?

The general infent of the By-law is that garages do not occupy the majority of the frontage of o

lot. in all cases, landscaping occupies the majority of the lol fientage and garages and their
driveways are secondary. Therefore, the general intent of the By-law is met.

_ 4. Does the appiication conform to the general intent of the Official Plan?

The general inient of the Official Plan is thai lands designaied as Residentiatl shall be developed
for a variety of housing types. The change of single defached homes to semi-detached homes on
these five lots on Francis Street adds to the variety of housing types on this sireet. Therefore ihe
requested variance resulting in semi-detached homes being introduced at this location conforms
io the general intent of the Official Plan.

In conclusion, we respecifully request that ihe Town approve the Class 2 Development Permit
applications with a variance to allow driveways and garages fo occupy 4%2% of the overall lot
frontage for Lots 12 - 16 inclusive, Plan 27M-41 for the reasons stated in this letter.



A Minor Change?

Appendix D — Sample Development Permit

DEVELOPMENT PERMIT
Section 70.2 of the Planning Act, RSO 1990, as amended

NAME/TITLE - MAILING ADDRESS and POSTAL . PHONE NO.
CODE FAXNO.
E-MAIL ADDRESS
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Municipal Address: 119 Miguel Street

Legal Description: PIN 05124-0126 LT; Lt 18 Sec H P1 98, Lanark N Beckwith; Carleton Place

LutFrontage:  21.03 Lot Depth: 24.23 Lot area: 509.56 sqm
RV o TR
; : "\sué: =R e

Official Plan Amendment [0 Other X

The applicant is requesting relief from the front yard setback for a second storey addition which will implement a roof line
dhange. The addition will accommodate a stairwell and additional living space on the second storey. The existing lot has
only roorr.x for one parking space. The required front yard setback in the current Development Permit By-Law is between
4.5 m and 7.5 m with a no encroachment zone of 2.5 m. The existing dwelling is located at 4.21 m at the closest point. The
.=~~ond storey addition and new roof will not encroach any further than 4.21 m. Approval has been :granted as the proposal
mwets the genefal intent of the Official Plan and Development Permit By-law. It is consistent with the neighbourhood in
which it is located. This approval will then allow for a 2nd storey, to be constructed at a setback of 4.21 m. This reflects the
characteristics of the neighbourhood and recognizes the front yard setback of the existing dwelling.

/ January 8, 2013
Director of Planningéndabg/elopment Date :

This is not a buildiig permit. No construction can occur without a building permit. Please contact the
Building Department at (613) 257-6216.



